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In the Circwit Court of the Umted States, Ninth 
Circuit, Northern District of Califorma. 


UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
A. B. HAMMOND, 
Defendant. 
Complaint. 

Plaintiff complains of the defendant and for cause 
of action alleges: 

I. 

The defendant, A. B. Hammond, is a citizen of the 
State of California, and a resident and inhabitant of 
the Northern Judicial District of said State. 

IT. 

That from the time of its manufacture, until the 
appropriation, use, sale and conversion of the same, 
as hereinafter alleged, the plaintiff was the owner 
of certain lumber, to wit, 21,185,410 feet, board 
measure of lumber, hereinafter mentioned. 

That prior to the sawing and manufacture of the 
said lumber the same was timber standing and grow- 
ing upon the following described public lands of the 
United States, to wit: 

pec il Ne Ie. 16 W., 

mec, 120 1) Nie 16 W., 

Sec. 14, T. 11 N., R. 16 W., 

S. 1% of SE. 4, NE. 4 of SE. 14, N. % of NW. 
TW ty ot NE. 14 of Sec. 10, 'T. 11N,, 
R. 16 W., 
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Sec. 6, T. 11 N., R. 15 W., 

Sec. 8, T. 11 N., R. 15 W., [1*] 

See. 18, T. 11 N., R. 15 W., 

Sec. 20, T. 11 N., R. 15 W., 

Sec. 22, T. 11 N., R. 15 W., 

Sec. 26, T. 11 N., R. 15 W., 

NW. 44, Sec. 18, T. 138 N., R. 14 W., 

NW. 14, Sec. 2, T. 14 N., R. 14 W., 

SE. ¥4, Sec. 8, T. 14 N., R. 14 W., 

BK. 14 and S. 14 of SW. 4, Sec. 22, T. 14 .N., R. 
14 W., 

SE. 14, Sec. 28, T. 14 N., R. 14 W., 

NW. 4, Sec. 34, T. 14. N., R. 14 W., 

S. 14, Sec. 18, T. 14 N., R. 15 W., 

S. 14, Sec. 20, T. 14 N., R. 15 W., 

N. 4 of NE. \, Sec. 26, T. 14 N., R. 16 W., 

NW. 1/4, Sec. 28, T. 14 N., R. 16 W. 

That the township and range used in the fore- 
going description are parts of and in accordance 
with the United States system of surveys based upon 
what is known as the ‘‘ Montana Meridian,’’ and to 
make the said description complete the words ‘* Mon- 
tana Meridian” are to be taken as following the 
range numbers as given in the foregoing description. 
All said lands are located in the State of Montana. 

That this plaintiff was at all times herein men- 
tioned the owner of all the timber cut and removed 
from said lands. 

IT. 

That the defendant herein during the year 1885 

and from said time down to and including the year 


*Page-number appearing at foot of page of original certified Record. 
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1894, the exact time or times plaintiff being unable 
more particularly to state, entered upon the afore- 
said lands and cut down, felled and removed and 
caused to be cut down, felled and removed timber 
that had been standing and growing upon said lands. 

That said timber was sufficient in quantity so that 
when manufactured into lumber the same made said 
21,185,410 feet, [2] board measure of lumber. 
That after being so cut down, felled and removed 
the said defendant manufactured and caused to be 
manufactured the same into 21,185,410 feet, board 
measure, of lumber herein mentioned. That said 
defendant in committing the said acts in this para- 
graph last named acted as the general manager in 
charge of and directing all of the business of a cer- 
tain corporation, incorporated, organized and exist- 
ing under and by virtue of the laws of the State 
of Montana, to wit, a corporation known as ‘‘The 
Montana Improvement Company, Limited,’’ and a 
corporation known as ‘‘The Black Foot Milling and 
Manufacturing Company.”’ 

He 

That between January Ist, 1885, and January Ist, 
1895, the exact time or times plaintiff being unable 
more particularly to state, the defendant appropri- 
ated, used and sold, and caused to be appropriated, 
used and sold, by the said corporations and con- 
verted and caused to be converted to his own use 
and the use of the said corporations the whole of 
the said lumber hereinbefore described. Whereby, 
the whole of the said lumber was lost to this 
plaintiff. 
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V. 

That the defendant had not nor had said corpo- 
rations any right whatever to said lands, or to said 
timber, or to the timber cut or removed therefrom, 
or to the said lumber which was so manufactured 
from the said timber. 

Vale 
That the value of the said timber last described 
was One Dollar ($1) per thousand feet, board meas- 
ure, while standing; that the value of the same after 
being felled and prepared for sawing into lumber 
was Five Dollars ($5) per thousand feet, board meas- 
ure, and that the value of the same after being man- 
ufactured into lumber was Ten Dollars ($10) per 
thousand feet, board measure. [3] 
Va 

That the acts of the said defendant in cutting and 
removing the said timber from this plaintiff’s lands, 
and in manufacturing the same into lumber, and in 
appropriating and using said lumber, as hereinbefore 
alleged, wronged, damaged and injured this plaintiff 
in the sum of $211,854.10, the value of the said lum- 
ber after being manufactured from said timber as 
aforesaid. 

VIII. 

That the acts of the said defendant hereinbefore 
complained of were all committed wilfully and know- 
ingly and with full knowledge that the said timber 
and lumber so used and appropriated were the prop- 
erty of this plaintiff, and that said defendant had not 
nor had the said corporations any right whatsoever 
thereto. 
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Ts. 

That the amount of the said timber so cut from 
this plaintiff’s lands is given in this complaint as 
correctly and accurately as circumstances will per- 
mit. No measurement of the said manufactured 
lumber can be obtained by this plaintiff, but that 
the facts in regard thereto are in the possession of 
defendant. That the estimate of the said timber 
and lumber so taken from the plaintiff’s lands is 
ascertained and stated in this complaint by actual 
stumpage measurement upon the ground. Said 
timber was also manufactured into lumber inv les 
fendant at mills operated and owned by the said 
corporations and conducted and managed by the 
said defendant. 

That said defendant has full knowledge as to the 
manner in which the said cutting occurred the same 
having occurred under his immediate direction and 
control, and as to the manner in which and the times 
at which the said lumber was So manufactured from 
the said timber, said lumber having been manu- 
factured under the direction and control of the said 
defendant, and that said defendant knows the uses 
to which the said lumber was put. [4] 

That this plaintiff is Wmable to givemmiorespar 
ticularly the description of the said timber so 
removed from its lands, of the said lumber manu- 
factured from the said timber, put that the estimate 
and statement of the quantity thereof contained in 
this complaint is correct and the value thereof is 
correctly stated. 
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X. 

That the trespasses and wrongful acts of the de- 
fendant hereinbefore stated to have been committed 
by him were continuing in their nature and con- 
stituted and were in pursuance of a plan on the part 
of the said defendant and the said corporations to 
cut and appropriate and manufacture into lumber 
the whole of the timber cut from plaintiff’s lands and 
manufactured by said defendant as hereinbefore 
alleged. 

That said trespasses and wrongful acts of the said 
defendant, as committed by said defendant, ex- 
tended through a series of years, and that the plain- 
tiff is unable to state what cutting and what manu- 
facturing of lumber from the timber cut occurred in 
particular months or in particular years, or what ap- 
propriations of its timber or its lumber occurred in 
paticular months or in particular years. That said 
cutting and manufacturing were extensive and were 
in the exclusive charge of the said defendant and 
that the said defendant has knowledge of all the de- 
tails and facts in regard thereto. 

That the corporations hereinbefore referred to 
ceased to exist since the commission of said acts 
herein complained of and charged to have been com- 
mitted by said defendant. 

WHEREFORE, plaintiff prays judgment against 
said defendant A. B. Hammond for the sum of Two 
Hundred and Eleven Thousand Eight Hundred and 
Fifty-four and 10/100 (211,854.10) Dollars. 

ROBT. T. DEVLIN, 
United States Attorney. 
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(Endorsed]: Filed June 24th, 1910. Southard 

Hoffman, Clerk. By J. A. Schaertzer, Deputy 
Clerk. [5] 


Summons. 
UNITED STATES OF AMERICA. 


Circuit Court of the Umted States, Ninth Judicial 
Circuit, Northern District of California. 


UNITED STATES OF AMERICA, 


Plaintiff, 
vs. 
A. B. HAMMOND, 


Defendant. 

Action brought in the said Circuit Court and the 

complaint filed in the office of the Clerk of the 

said Circuit Court, in the City and County of 

San Francisco. 

ROBT. T. DEVLIN, 
Attorney for Plaintiff. 

The President of the United States of America, 

Greeting: To A. B. Hammond, Defendant. 

YOU ARE HEREBY DIRECTED TO APPEAR 
and answer the Complaint in an action entitled as 
above, brought against you in the Circuit Court of 
the United States, Ninth Judicial Circuit, in and for 
the Northern District of California, within ten days 
after the service on you of this Summons—if served 
within this County; or within thirty days if served 
elsewhere. 
And you are hereby notified that unless you 

appear and answer as above required, the said plain- 
tiff will take judgment for any money or damages 
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demanded in the complaint, as arising upon contract, 
or it will apply to the Court for any other relief de- 
manded in the complaint. 

WITNESS the Honorable MELVILLE W. FUL- 
LER, Chief Justice of the United States, this 24th 
day of June, in the year of our Lord one thousand 
nine hundred and ten and of our independence the 
134th. 

[Seal] SOUTHARD HOFFMAN, 

Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. [6] 
United States Marshal’s Office, 
Northern District of California. 

I HEREBY CERTIFY that I received the within 
Summons on the 25th day of June, 1910, and per- 
sonally served the same on the 28th day of June, 
1910, upon A. B. Hammond the defendant therein 
named, by delivering to and leaving with said A. B. 
Hammond, said defendant named therein, person- 
ally, at the City and County of San Francisco, in 
said District, a copy thereof, together with a copy of 
the Complaint, attached thereto. 

C. T. ELLIOTT, 
U. S. Marshal. 

By B. F. Towle, 
Office Deputy. 

Dated at San Francisco this 28th day of June, 
1910. 


[Endorsed]: Filed Jun. 28, 1910. Southard Hoff- 
man, Clerk. By W. B. Maling, Deputy Clerk. [7] 
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In the Circuit Court of the Umted States, Ninth Cir- 
cuit, Northern District of California. 


No. 15,130. 


UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
A. B. HAMMOND, 
Defendant. 
Demurrer. 

Now comes defendant above named and demurs 
to the complaint herein upon the following grounds: 
ite 

That said complaint does not state facts sufficient 
to constitute a cause of action. 

2. 

That this Court is without jurisdiction of the sub- 
ject matter of this action inasmuch as said action is 
one to recover damages for trespass upon, or in the 
nature of trespass to, real property wholly situated 
within the State of Montana. 

3. 

That this Court is without jurisdiction of the sub- 
ject matter of this action inasmuch as said action 
while commenced as one at law is, in reality, a suit 
in equity for an accounting and discovery. 

4. 

That this Court is without jurisdiction of the sub- 
ject matter of this action inasmuch as said complaint 
is in effect a bill in equity for a discovery and ac- 
counting and the plaintiff has a plain, speedy and 
adequate remedy at law. 
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D. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom what was the 
quantity of timber which itis [8] alleged in said 
complaint was cut down, felled and removed. 

6. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what time or 
times between and from the years 1885 to and 
including the year 1894 the timber, or any thereof, 
alleged in said complaint to have been cut down, 
felled and removed was in fact cut down, felled and 
removed, or cut down, felled or removed. 

1: 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what time or 
times between and from the years 1885 to and in- 
cluding the year 1894 the lumber or any thereof, 
alleged in said complaint to have been manufactured 
and sold from the lumber alleged to have been cut. 
down, felled and removed, was in fact so manu- 
factured and sold. 

8. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what time or 
times between January 1st, 1885, and January Ist, 
1895, defendant appropriated, used or sold or caused 
to be appropriated, used or sold or converted the 
lumber described in said complaint. 

3h 

Said complaint is uncertain in this, that it cannot 

be ascertained therefrom what part of the timber 
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and lumber alleged in said complaint to have been 
converted was converted by ‘‘The Montana Inm- 
provement Company, Limited,’’ and defendant, on 
the one hand and by ‘‘The Black Foot Milling and 
Manufacturing Company’’ and defendant on the 
other hand. 

10. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. [9] 

Ja, 

‘That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

12: 

That said complaint is uncertain in this, that it 
eannot be ascertained therefrom whether defendant 
and ‘‘The Montana Improvement Company, Lim- 
ited,’’ converted timber and lumber from all of the 
lands in said complaint described, or only from cer- 
tain of said lands. 

13. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

14. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

15. 

That said complaint is uncertain in this, that it 

cannot be ascertained therefrom from which of the 
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lands particularly described in said complaint de- 
fendant and ‘‘The Montana Improvement Company, 
Limited,’’ converted timber and lumber as alleged 
in said complaint. 

16. 

That said complaint 1s ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

le 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

18. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom whether defendant 
and ‘‘The Black Foot Milling and Manufacturing 
Company’’ converted timber and lumber [10] 
from all of the lands in said complaint described or 
only from certain of said lands. 

| 19). 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

20. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

21. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom from which of the 
lands particularly described in said complaint de- 
fendant and ‘‘The Black Foot Milling and Manu- 
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facturing Company,”’ converted timber and lumber 
as alleged in said complaint. 
22. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

2d. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

24. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much of the 
said lumber and timber alleged to have been con- 
verted was taken from the water-shed of the Big 
Black Foot River and how much thereof from the 
water-shed of the Hell Gate River. 

20. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

26. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. [11] 

Zt. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much of the 
timber and lumber alleged in said complaint to have 
been converted was taken from T. 14 N., R. 16 W.; 
ieiee Nek to W.: T. 14 N., R. 14 W., and Tais 
N., R. 14 W., as described in said complaint, and how 
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much was taken from T. 11 N., R. 16 W. and T. 11 
N., R. 15 W. as described in said complaint. 
28. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

29. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

30. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what place or 
places the act of conversion of the timber and lum- 
ber alleged in said complaint to have been converted 
in fact took place. 

31. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

32. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

33. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom where the mills at 
which it is alleged in said complaint that the said 
lumber was manufactured, were or where any of 
said mills was situated. 

34. 
That said complaint is ambiguous in the respect 
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and for the [12] reason in which it is last herein 
stated to be uncertain. 
35. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

36. 

Said complaint is uncertain in this, that that while 
the value of the timber and lumber alleged to have 
been cut and converted is in its several stages from 
timber to manufactured lumber set forth in said 
complaint, particularly in paragraph 6 thereof, 
nevertheless, it cannot be ascertained from said com- 
plaint as of what place or places said valuations or 
any of them are computed. 

ae 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

38. 

That several causes of action are set forth in said 
complaint, but are not separately stated, in this, that 
a cause of action against the defendant arising 
against defendant by reason of his relation to ‘‘The 
Montana Improvement Company, Limited,’’ is 
joined with a cause of action arising against defend- 
ant by reason of his relation to ‘‘The Black Foot 
Milling and Manufacturing Company,’’ and that 
said causes of action are not separately stated in said 
complaint. 

oo. 
That several causes of action have been improp- 
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erly united in said complaint in this, that a cause of 
action arising against defendant by reason of his 
relation to ‘‘The Montana Improvement Company, 
Limited,’’ is improperly united with a cause of ac- 
tion arising against defendant by reason of his rela- 
tion to ‘The Black Foot Milling and Manufacturi ee 
Company.”’ 

WHEREFORE, defendant prays that this his 
demurrer be [13] sustained and that he have and 
recover his costs herein incurred. 

W.S. BURNETT, 
Attorney for Defendant. 

The service upon defendant above named of all 
documents and papers other than writs and pro- 
cesses may be made upon defendant’s attorney, W. 
S. Burnett, Care of Hammond Lumber Company, 
9th Floor Merchants’ Exchange Building, San 
Francisco, Cal. (After July 30th, 1910, the address 
will be 9th Floor, Newhall Building, San Francisco, 
Cal.) 

Received a copy of the within demurrer this 8th 
day of July, 1910. 

ROBT. T. DEVLIN, 
Attorney for Deft. 


[Endorsed]: Filed Jul. 8, 1910. Southard Hoff- 
man, Clerk. By J. A. Schaertzer, Deputy Clerk. 
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In the Circuit Court of the United States, Ninth Cir- 
ewit, Northern Distriet of California. 


No. 15,130. 
UNITED STATES OF AMERICA, 
evant, 
VS. 
A. B. HAMMOND, 
Defendant. 


Amended Demurrer. 

Now comes the defendant above named and as of 
course, after the filing of his demurrer herein, but 
_ before the trial of the issue of law thereon, files his 
amended demurrer herein, and demuis to the com- 
plaint herein upon the following grounds: 

1. 

That said complaint does not state facts sufficient 

to constitute a cause of action. 
2. 

That this Court is without jurisdiction of the sub- 
ject matter of this action inasmuch as said action is 
one to recover damages for trespass upon, or in the 
nature of trespass to, real property wholly situated 
within the State of Montana. 

3 

That this Court is without jurisdiction of the sub- 
ject matter of this action inasmuch as said action 
while commenced as one at law is, in reality, a suit 
in equity for an accounting and discovery. 

4. 
That this Court is without jurisdiction of the sub- 
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ject matter of this action inasmuch as said complaint 
is in effect a bill in equity for a discovery and ac- 
counting and the plaintiff has a plain, speedy and 
adequate remedy at law. [15] 

D. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what time or 
times between and from the years 1885 to and includ- 
ing the year 1894 the timber, or any thereof, alleged 
in said complaint to have been cut down, felled and 
removed was in fact cut down, felled and removed, 
or cut down, felled or removed. 

6. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

7. | 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

8. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what time or 
times between and from the years 1885 to and includ- 
ing the year 1894 the lumber, or any thereof, alleged 
in said complaint to have been manufactured and 
sold from the lumber alleged to have been cut down, 
felled and removed, was in fact so manufactured and 
sold. 

9, 

That said complaint is uncertain in this, that it 

cannot be ascertained therefrom at what time or 
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times between January Ist, 1885, and January Ist, 
1895, defendant, appropriated, used or sold or caused 
to be appropriated, used or sold or converted the 
lumber described in said complaint. 

10: 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

11. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. [16] 

12. 

Said complaint is uncertain in this, that it cannot 
be ascertained therefrom what part of the timber 
and lumber alleged in said complaint to have been 
converted was converted by ‘‘The Montana Im- 
provement Company, Limited,’’ and defendant, on 
the one hand and by ‘‘The Black Foot Milling and 
Manufacturing Company’’ and defendant on the 
other. 

13. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

14. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

15. 

That said complaint is uncertain in this, that it 

cannot be ascertained therefrom whether defendant 
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and ‘‘The Montana Improvement Company, Lim- 
ited,’’ converted timber and lumber from all of the 
lands in said complaint described, or only from cer- 
tain of said lands. 

16. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

ay 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

18. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom from which of the 
lands particularly described in said complaint de- 
fendant and ‘‘The Montana Improvement Company, 
Limited,’’ converted timber and lumber as alleged 
[17] in said complaint. 

iG, 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

20. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

21. 

That said complaint is uncertain in this that it 
cannot be ascertained therefrom whether defendant 
and “The Black Foot Milling and Manufacturing 
- Company’’ converted timber and lumber from all of 
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the lands in said complaint described or only from 
certain of said lands. 
22) 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

aa 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

24. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom from which of the 
lands particularly described in said complaint de- 
fendant and ‘‘The Black Foot Milling and Manu- 
facturing Company’’ converted timber and lumber 
as alleged in said complaint. 

20. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

26. 

That said complaint is unintelligible in the respect 
and [18] for the reason in which it is last herein 
stated to be uncertain. 

20. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much of the 
said lumber and timber alleged to have been con- 
verted was taken from the water-shed of the Big 
Black Foot River and how much thereof from the 
water-shed of the Hell Gate River. 
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28. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

29. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

30. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much of the 
timber and lumber alleged in said complaint to have 
been converted was taken from T. 14 N., R. 16 W.; 
T. 14 N., R. 15 W.; T. 14 N., R. 14 W.; and T. 13 
N., R. 14 W., as described in said complaint, and how 
much was taken from T. 11 N., R. 16 W. and T. 
11 N., R. 15 W. as described in said complaint. 

or. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

32. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

33. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much timber it 
is claimed by plaintiff was cut off each quarter sec- 
tion of land in said complaint described. [19] 

34. 
That said complaint is ambiguous in the respect 


The United States of America. Us) 
and for the reason in which it is last herein stated to 
be uncertain. 

30. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

36. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom how much timber it 
is claimed by plaintiff was cut off each forty acre 
subdivision or in other words, each quarter of each 
quarter section embraced in the land described in 
said complaint. 

37. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

38. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

Bo. 

That said complaint is uncertain in this, that it 
eannot be ascertained therefrom whether or not it is 
one or several acts of conversion that is complained 
of therein. 

40. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

41. 
That said complaint is unintelligible in the respect 
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and for the reason in which it is last herein stated 
to be uncertain. 
42. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom at what place or 
places the act of conversion or conversions of the 
timber and lumber alleged in said complaint [20] 
to have been converted in fact took place. 

43. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

44. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

45. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom where the mills at 
which it is alleged in said complaint that the said 
lumber was manufactured were or where any of said 
mills was situated. 

46. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

47. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

48, 
Said complaint is uncertain in this, that while the 
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value of the timber and lumber alleged to have been 
cut and converted is in its several stages from timber 
to manufactured lumber set forth in said complaint, 
particularly in paragraph 6 thereof, nevertheless, it 
cannot be ascertained from said complaint as of what 
place or places said valuations or any of them are 
computed. 
49, 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

50. 

That several causes of action are set forth in said 
complaint, but are not separately stated, in this, that 
acause of [21] action against the defendant aris- 
ing against defendant by reason of his relation to 
‘“The Montana Improvement Company, Limited,”’ is 
joined with a cause of action arising against defend- 
ant by reason of his relation to ‘‘The Black Foot 
Milling and Manufacturing Company,” and that 
said causes of action are not separately stated in said 
complaint. 

dl. 

That several causes of action have been improp- 
erly united in said complaint in this, that a cause of 
action arising against defendant by reason of his re- 
lation to ‘‘The Montana Improvement Company, 
Limited,’’ is improperly united with a cause of ac- 
tion arising against defendant by reason of his rela- 
tion to ‘‘The Black Foot Milling and Manufacturing 
Company.”’ 
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52. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom in what way defend- 
ant was connected, if at all, with the commission of 
the conversion or conversions set forth in said com- 
plaint. 

D3. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

D4. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated to 
be uncertain. 

D0, 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom in what way, 
whether by personal participation or otherwise, the 
defendant acting as General Manager in charge of 
and directing all the business of the corporations 
mentioned in said complaint cut down, felled and re- 
moved, or cut down, felled or removed the timber 
referred to in said complaint. [22] 

56. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

57. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 
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58. 

That said complaint is uncertain in this, that it 
cannot be ascertained therefrom in what way the cut- 
ting of the timber alleged in said complaint occurred 
under the immediate direction and control of de- 
fendant. 

59. 

That said complaint is ambiguous in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

60. 

That said complaint is unintelligible in the respect 
and for the reason in which it is last herein stated 
to be uncertain. 

WHEREFORE, defendant prays that this his 
amended demurrer be sustained and that he have and 
recover his costs herein incurred. 

W.S. BURNETT, 
Attorney for Defendant. 

The service upon defendant above named of all 
documents and papers other than writs and processes 
may be made upon defendant’s attorney, W. 8. Bur- 
nett, 260 California Street, San Francisco, Cal. 

Received copy of the within demurrer this 22d day 
of December, 1910. 

ROBT. T. DEVLIN 
Atty. for Plaintiff. 


[Endorsed]: Filed Dec. 22,1910. Southard Hoff- 
man, Clerk. By W. B. Maling, Deputy Clerk. 
[23] 
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Ata stated term, to wit, the March term, A. D. 1911, 
of the Cireuit Court of the United States of 
America, of the Ninth Judicial Circuit, in and 
for the Northern District of California, held at 
the Courtroom in the City and County of San 
Francisco, on Saturday, the 13th day of May, 
in the year of our Lord one thousand nine 
hundred and eleven. Present: The Honorable 
WILLIAM C. VAN FLEET, District Judge. 


No. 15,1380. 
THE UNITED STATES OF AMERICA 


VS. 


A. B. HAMMOND. 


Order Overruling Demurrer. 
Defendant’s demurrer to the complaint herein 
heretofore heard and submitted being now fully con- 
sidered, it was ordered that said demurrer be and 
the same is hereby overruled, with leave to the de- 
fendant to answer within thirty days. [24] 


In the Circwt Court of the United States, Ninth 
Circuit, Northern District of Califorma. 
No. 15,180. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
A. B. HAMMOND, 
Defendant. 
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Answer. 

Now comes defendant above named, and for an- 
swer to the complaint filed herein denies generally 
and specifically each and every allegation therein 
contained and the whole and every part thereof. 

i | 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint as being within Township 
11 North, Range 15 West and Township 11 North, 
Range 16 West of the ‘‘Montana Meridian’’ was cut 
down, felled and removed, or cut down, felled or re- 
moved, and manufactured into lumber, or manufac- 
tured into lumber, and appropriated, used, sold and 
converted, or appropriated, used sold or converted 
by defendant or the corporations, or either of them 
named in said complaint, or by any joint tort-feasor 
of defendant, or by anyone for whose acts defend- 
ant is responsible, this defendant avers that said 
lands last mentioned were and each of said subdi- 
visions thereof was at the time of such cutting down, 
felling and removing or cutting down, or felling, or 
removing, mineral lands and not subject to entry 
under the then existing laws of the United States, 
except for mineral entry, and that such timber cut 
therefrom was felled and removed therefrom under 
and in pursuance of the provisions of [25] the 
Act of June 3, 1878, Chapter 150, by bona fide resi- 
dents of the State of Montana, not railroad corpora- 
tions, for and was exclusively used in building, agri- 


30 A. B. Hammond vs. 


cultural, mining and other domestic purposes within 
the State of Montana in compliance with the rules 
and regulations prescribed from time to time by the 
Secretary of the Interior in pursuance of the pro- 
visions of the said statute last mentioned. That de- 
fendant does not know, cannot ascertain and is there- 
fore unable to state the amount of such timber cut 
down, felled and removed or cut down, felled, or 
removed from said lands or any part thereof. 
2. 

And for a further and separate defense and answer 
to so much of said complaint as charges that timber 
standing and growing upon the lands described in 
said complaint as being within Township 11 North, 
Range 15 West and Township 11 North, Range 16. 
West of the ‘‘Montana Meridian’’ was cut down, 
felled and removed, or cut down, felled or removed, 
and manufactured into lumber, or manufactured into 
lumber, and appropriated, used, sold and converted 
or appropriated, used, sold or converted, by defend- 
ant, or the corporations, or either of them named in 
said complaint, or by any joint tort-feasor of defend- 
ant, or by anyone for whose acts defendant is re- 
sponsible, this defendant avers that said lands last 
mentioned were and each of said subdivisions thereof 
was at the time of such cutting down, felling and 
removing or cutting down, or felling, or removing, 
mineral lands and not subject to entry under the then 
existing laws of the United States, except for min- 
eral entry, as the said terms ‘‘mineral lands and not 
subject to entry under existing laws of the United. 
States except for mineral entry’’ were then under- 
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stood and construed by the Secretary of the Interior, 
and the federal courts and that such timber cut there- 
from was felled and removed therefrom under and 
in pursuance [26] of the provisions of the Act of 
June 3, 1878, Chapter 150, as said provisions were 
then understood and construed by the Department 
of the Interior and the federal courts, by bona fide 
residents of the State of Montana, not railroad cor- 
porations, for and was exclusively used in building, 
agricultural, mining and other domestic purposes 
within the State of Montana, and not transported 
therefrom, in compliance with the rules and regula- 
tions prescribed from time to time by the Secretary 
of the Interior in pursuance of the provisions of the 
said statute last mentioned, and this defendant fur- 
ther pleads the provisions of Section 8 of the Act of 
March 3, 1891, Chapter 561, 26 Statutes at Large, 
page 1099, as amended by the Act of March 3, 1891, 
Chapter 559, 26 Statutes at Large, page 1093, as a 
defense to the alleged cutting down, felling and re- 
moving or cutting down, felling or removing of such 
timber and to the manufacturing thereof into lum- 
ber and to the appropriation, use, sale and conver- 
sion or appropriation, use, sale, or conversion thereof. 
That defendant does not know, cannot ascertain and 
is therefore unable to state the amount of such tim- 
ber cut down, felled and removed, or cut down, felled 
or removed from said lands, or any part thereof. 
D: 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 


i) 
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scribed in said complaint upon the South half of Sec- 
tion 18, Township 14 North, Range 15 West of the 
‘‘Montana Meridian’’ was cut down, felled and re- 
moved, or cut down, felled or removed, and manu- 
factured into lumber, or manufactured into lumber, 
and appropriated, used, sold and converted, or ap- 
propriated, used, sold or converted by defendant, or 
the corporations, or either of them named in said 
complaint, or by any joint tort-feasor [27] of de- 
fendant or by anyone for whose acts defendant is 
responsible this defendant avers that said Section 18 
is and was an irregular section comprised of lots, 
namely, three tiers of lots running from west to east 
and four tiers of lots running from north to south; 
that the South half of said section was and is com- 
posed of lots Nos. 7, 8 and 9, reading from east to 
west, said lots containing respectively 38.12 acres, 
38.12 acres and 45.32 acres and constituting the North 
half of said South half of said section and lots No. 10, 
11 and 12, reading from west to east, each containing 
respectively 45.43 acres, 38.12 acres and 38.12 acres 
and constituting the South half of the South half 
of said section. 

That defendant is informed and believes, and upon 
such information and belief alleges, that a corpora- 
tion then and still organized, existing and doing busi- 
ness under the laws of the State of Montana, to wit, 
Big Blackfoot Milling Company, in the months of 
November and December, 1892, logged said lots Nos. 
7, 8, 11, and 12 under and by virtue of mesne con- 
veyances from one William Tuchenhagen, to whom 
patent for said lots last mentioned was duly and regu- 
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larly issued by plaintiff on the 16th day of Novem- 
ber, 1891. That defendant was not at said time an 
officer of the said corporation other than a director 
thereof and did not personally participate in or di- 
rect or control its operations in general or in refer- 
ence to the logging of said lots last mentioned and 
defendant has not been an officer of said corporation 
of any kind or in any wise connected therewith, or 
a stockholder thereof, since the year 1898. That on 
the 16th day of January, 1892, Hon. John M. Noble, 
Secretary of the Department of the Interior, in con- 
formity with the provisions of an Act of Congress 
approved March 3, 1891, entitled ‘‘An Act to amend 
Section 8 of an Act approved March 3, 1891, entitled 
‘An Act to Repeal Timber Culture [28] Laws and 
for other purposes,’ ’’ and rules and regulations pro- 
mulgated by the Secretary of the Interior for the 
execution of said Act, issued a permit unto the said 
Big Blackfoot Milling Company to cut timber on 
certain public lands in the State of Montana, which 
among other lands therein described, and covered 
thereby, embraced ‘‘the North half of the Southwest 
Quarter of Section 18’’ in said township and range 
last mentioned and which provided that said permit 
should expire on the 31st day of January, 1893. 
That said permit was based upon the application 
theretofore made by said company and theretofore 
filed in the office of the Commissioner of the General ° 
Land Office, in pursuance of the rules of the Secre- 
tary of the Interior theretofcre promulgated in rela- 
tion thereto, and that said application sought the 
privilege of cutting and removing timber from cer- 
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tain lands therein described including the whole of 
said Section 18 except the Southeast Quarter thereof. 
That said company had at said time the right or had 
arranged for the right to the timber on said South- 
east Quarter of said section, by reason of its acquisi- 
tion of said lots 7, 8, 11 and 12 as hereinbefore in 
this paragraph set forth. Defendant avers upon in- 
formation and belief that said corporation cut and 
removed during the life of said permit certain tim- 
ber from said lot 10 in said section, while laboring 
under the mistaken belief that said permit author- 
ized the cutting and removal of timber standing on 
the North half and the Southwest Quarter of said 
section, as applied for by it, whereas in fact said 
permit only authorized such cutting and removal 
from the North half of the Southwest Quarter of said 
section. That defendant did not know at any time 
that any timber was being cut or removed from said 
section, nor at any time directed, controlled or sanc- 
tioned the cutting and removing or cutting or remov- 
ing thereof or the manufacture of the same into lum- 
ber, or the appropriation, use and conversion or the 
appropriation, use or conversion thereof by [29] 
said corporation, but by reason of the foregoing de- 
fendant avers that said corporation, or anyone 
charged with the responsibility for its acts, or par- 
ticipating therein, should not be required to respond 
in damages for such timber cut and removed from 
said lot 10 to a greater extent than the value of said 
timber as it stood in the tree on the ground, to wit, 
its stumpage value, and defendant avers that its 
stumpage value did not exceed the sum of fifty cents 
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per thousand feet. Defendant has no information 
and cannot ascertain the amount of timber so cut 
and removed or cut or removed from said lot 10. 

4, 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint upon the Southeast Quarter 
of Section 28, Township 14 North of Range 14 West 
of the ‘‘Montana Mecridian’’ was cut down, felled, 
and removed, or cut down, felled or removed, and 
manufactured into lumber, or manufactured into 
lumber, and appropriated, used, sold and converted, 
or appropriated, used, sold or converted by defend- 
ant, or the corporations, or either of them named in 
said complaint, or by any joint tort-feasor of defend- 
ant or by anyone for whose acts defendant is respon- 
sible, this defendant avers that on the twenty-third 
day of November, 1885, one, Henry F. Edgar filed his 
pre-emption declaratory statement in the United 
States Land Office at Helena, Montana, under and in 
pursuance of the provisions of Sections 2257 to 2274, 
each inclusive, of the Revised Statutes of the United 
States, alleging settlement on the said Southeast 
Quarter of said Section 28 on the 26th day of Octcber, 
1885, and defendant avers the fact to be that on the 
said 26th day of October, 1885, the said Henry F. 
Edgar settled in good faith upon said lands, which 
then and there were vacant, unoccupied and surveyed 
lands of the United States and subject to entry under 
said [80] sections of the Revised Statutes as a 
pre-emption claim; that said Edgar was at said time 
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the head of a family and a citizen of the United 
States; that said Edgar and his family, consisting of 
his wife and her son, settled as aforesaid on said land, 
and at once commenced the clearing thereof for cul- 
tivation and the cultivation and improvement of the 
same, with the end in view and for the purpose of 
making a home and farm for himself and his said 
family; that the said Edgar was qualified in all re- 
spects to so settle upon and enter upon such land and 
filed the oath required by said Section 2262 of the 
Revised Statutes and otherwise complied with the 
provisions of said sections of the Revised Statutes. 
That in pursuance of such settlement, intention and 
purpose, and not otherwise, the said Edgar in the fall 
of 1885 erected a substantial log dwelling-house about 
thirty-five feet by twenty feet and divided the same 
by partitions into suitable rooms for living purposes 
and finished it so as to make it a comfortable resi- 
dence for himself and family at all seasons of the 
year. That in addition thereto he built on said land 
another log-house of like dimensions for the purpose 
of using the same as a lodging or ‘*bunk’’ house, and 
built suitable and appropriate out-houses such as 
stables, chicken-houses, ete., and that during the 
winter of 1885 and spring of 1886 he fenced about 
two acres of said land and cleared off the same, put- 
ting it in cultivation and growing beans, peas, cab- 
bages, potatoes and other like vegetables. That all 
the buildings and improvements constructed as afore- 
said were made from timber cut upon said Jand and 
that in the clearing of said land for cultivation, and 
not otherwise, it became necessary for him to cut 
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from said land about four hundred thousand feet 
of timber standing thereon; that the cutting of said 
timber was absolutely necessary in order that the 
land might be cleared and subjected to agricultural 
purposes and made fit and comfortable for a home 
for himself and family. That [81] after said 
timber was cut, instead of burning it he sold it to one, 
W. H. Hammond, who was at the time operating a 
sawmill manufacturing lumber near the mouth of the 
Big Blackfoot River at a place since and now called 
Bonner. 

That thereafter and within twelve months after 
his said settlement upon said land the said Edgar 
made his application at the United States Land 
Office at Helena, Montana, to make final proof and 
entry of said land and thereafter, after due posting 
and publishing as required by the provisions of said 
sections of the Revised Statutes and in pursuance of 
the Act of March 3, 1879, and the rules and regula- 
tions of the Secretary of the Interior in such cases 
provided he made final proof as to his said claim and 
paid the purchase price therefor, to wit, the sum of 
Four Hundred Dollars to the Register and Receiver 
at the said Land Office at Montana. 

That thereafter and on or about the fourth day of 
September, 1886, the said entry was held for cancel- 
lation upon report of Special Agent M. J. Haley, 
then in the field in the Blackfoot Valley, and the said 
Edgar applied for a hearing, which was postponed 
at the request of the said land office authorities from 
time to time, so much so that the said Edgar was 
unable, by reason of such postponements, to have 
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said charges heard and disposed of, and finally in 
necessity and in disgust abandoned the said claim 
and the said claim was thereafter finally cancelled on 
or about the twelfth day of November, 1890, and the 
said Four Hundred Dollars purchase price was re- 
turned to him the said Edgar. That the said Edgar 
was a poor man depending upon his labor for the 
subsistence of himself and family and could not by 
reason of the uncertainty as to the disposition of his 
said claim expend further labor and money in the 
development thereof and therefore and for no other 
reason abandoned same. ‘That the said land was and 
is [82] first-class agricultural land and the said 
Edgar at all times desired and intended in good faith 
to make of it a home and farm for himself and 
family. 

Defendant avers that the said timber cut, removed 
and sold from said Southeast Quarter of said section 
was so cut, removed and sold in good faith by the 
said Edgar and purchased in like good faith by the 
said W. H. Hammond, and that said timber was 
worth not to exceed the sum of one dollar per thou- 
sand feet. 

And in this behalf defendant further alleges that 
the act of plaintiff in returning to the said Edgar 
the said purchase price of Four Hundred Dollars 
was in itself an adjudication by said Department of 
the Interior under the provisions of Section 2262 
of the Revised Statutes that he, the said Edgar, had 
been guilty of no wrongdoing or fraud and had been 
in fact entitled to settle upon said land and had 
settled upon said land as a pre-emption claim in good. 
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faith in accordance with the provisions of said sec- 
tions of the Revised Statutes, and this defendant 
pleads the said return of such purchase price as an 
adjudication upholding the good faith of the said 
Edgar which cannot now be attacked. 

And further in this behalf defendant avers that 
charges were preferred against him and against the 
said W. H. Hammond both civil and criminal by the 
Department of the Interior and the Department of 
Justice in the fall of 1886 and again in the fall of 
1889, arising out of the matters in this paragraph 
hereinbefore set forth, but that after a full investiga- 
tion said charges were withdrawn and dismissed on 
or about the sixth day of April, 1892, and defendant 
relies upon said withdrawal and dismissal as a re- 
traxit and abandonment of said charges by plaintiff 
and pleads the same in bar. 

And further in this behalf defendant avers that 
the said W. H. Hammond was not in any sense his 
agent or associate in purchasing said timber from 
the said Edgar nor was defendant in privity there- 
with, or participating in, directing or controlling the 
cutting [83] and removing, or cutting or remov- 
ing of said timber or the manufacturing thereof into 
lumber. 

WHEREFORE, defendants prays that plaintiff 
take nothing by its complaint herein, but that de- 
fendant have judgment for his costs herein expended. 

W.S. BURNETT, 
Attorney for Defendant. 
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Received copy of within answer this 13th day of 
July, 1911. 
ROBT. T. DEVLIN, 
Attorney for Plaintiff. 


| Endorsed]: Filed July 14,1911. Southard Hoff- 
man, Clerk. [34] 


In the District Court of the United States, Ninth Cir- 
cuit, in and for the Northern District of Cali- 
forma, Second Division. 


No. 15,130. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
A. B. HAMMOND, 
Defendant. 


Notice of Motion for Leave to File Amended Answer. 
To the Plaintiff Above Named, and to John L. Mec- 
Nab, Esq., Its Attorney: 

You and each of you will please take notice that on 
Monday, the 30th day of December, 1912, at the hour 
of 10 o’clock A. M., or as soon thereafter as counsel 
may be heard, defendant above named will move the 
above-entitled court at the courtroom thereof, in the 
United States Court House and Post Office Build- 
ing, at Seventh and Mission Streets, San Francisco, 
California, for an order granting unto the defendant 
leave to file an amended answer herein, which said 
amended answer is hereto attached and made a part 
hereof and marked Exhibit ‘‘A.”’ 
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Said motion will be made upon the ground that at 
the time of the preparation and filing of the original 
answer herein, defendant was not, and could not, by 
the exercise of reasonable diligence, be in possession 
of the facts in the case necessary for a full, true and 
complete answer to the matter set forth in the com- 
plaint, and upon the ground that the filing of said 
amended answer will be in furtherance of justice. 

Said motion will be based on the pleadings and 
records on file in the above-entitled cause, and upon 
this notice and the said amended answer, Exhibit 
‘‘A’’ hereto, and the affidavit of W. S. Burnett here- 
to attached, marked Exhibit ‘‘B’’ and madea_ [35] 
part hereof. 

W.'S. BURNETT, 
Attorney for Defendant. [36] 


HeeEMes iT“. A.’’ 


In the District Court of the United States, Ninth Cir- 
cuit, Northern District of California, Second 


Division. 
Nom oals0: 
UNITED STATES OF AMERICA, 
Plaine, 
VS. 
A. B. HAMMOND, 
Defendant. 


Amended Answer. 
Now comes defendant above-named, and by leave 
of Court first obtained files this, his amended answer, 
to the complaint herein, and for such answer avers: 
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That he denies generally and specifically each and 
every allegation therein contained and the whole and 
every part thereof. 

il, 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint as being within Township 
11 North, Range 15 West, and Township 11 North, 
Range 16 West, of the ‘‘Montana Meridian”’ was cut 
down, felled, and removed, or cut down, felled or re- 
moved, and manufactured into lumber, or manu- 
factured into lumber, and appropriated, used, sold, 
and converted, or appropriated, used, sold or con- 
verted by defendant, or the corporations, or either of 
them named in said complaint, or by any joint tort- 
feasor of defendant, or by anyone for whose acts de- 
fendant is responsible, this defendant avers that 
said lands last mentioned were and each of said sub- 
divisions thereof was at the time of such cutting 
down, felling and removing or cutting [387] down, 
or felling, or removing, mineral lands and not subject 
to entry under the then existing laws of the United 
States, except for mineral entry, and that such tim- 
ber cut therefrom was felled and removed therefrom 
under and in pursuance of the provisions of the Act 
of June 3, 1878, 20 Stat. at Large, page 88, Chapter 
150, by bona fide citizens and residents of the State 
or Territory of Montana, not railroad corporations, 
for and was exclusively used in building, agricul- 
tural, mining, and other domestic purposes within 
the State of Montana, in compliance with all lawful 
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rules and regulations prescribed from time to time 
by the Secretary of the Interior in pursuance of the 
provisions of the said statute last mentioned. That 
defendant does not know, cannot ascertain, and is, 
therefore, unable to state the amount of such timber 
cut down, felled and removed, or cut down, felled, or 
removed from said lands or any part thereof. 
2. 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint as being within Township 
11 North, Range 15 West, and Township 11 North, 
Range 16 West of the ‘‘Montana Meridian”’ was cut 
down, felled and removed, or cut down, felled or re- 
moved, and manufactured into lumber, or manu- 
factured into lumber, and appropriated, used, sold 
and converted or appropriated, used, sold or con- 
verted, by defendant, or the corporations, or either 
of them named in said complaint, or by any joint 
tort-feasor of defendant, or by anyone for’ whose 
acts defendant is responsible, this defendant avers 
that said lands last mentioned were and each of said 
subdivisions thereof was at the time of such cutting 
down, felling and removing, or cutting down, or fell- 
ing, or removing, mineral lands and not subject to 
entry under the then existing laws of the United 
States, except for [88] mineral entry, as the said 
terms ‘‘mineral lands and not subject to entry under 
existing laws of the United States except for min- 
eral entry’’ were then understood and construed by 
the Secretary of the Interior, and the federal courts 
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and that such timber cut therefrom was felled and 
removed therefrom under and in pursuance of the 
provisions of the Act of June 3, 1878, 20 Stat. at 
Large, page 88, Chapter 150, as said provisions were 
then understood and construed by the Department 
of the Interior and the federal courts, by bona fide 
citizens and residents of the State or Territory of 
Montana, not railroad corporations, for and was ex- 
clusively used in building, agricultural, mining and 
other domestic purposes within the State of Mon- 
tana, and not transported therefrom under rules and 
regulations prescribed from time to time by the Sec- 
retary of the Interior in pursuance of the provisions 
of the said statute last mentioned, and this defendant 
further pleads the provisions of Section 8 of the Act 
of March 3, 1891, Chapter 561, 26 ‘Statutes at Large, 
page 1099, and the Act of March 3, 1891, Chapter 559, 
26 Statutes at Large, page 1093, as a defense to the 
alleged cutting down, felling and removing or cutting 
down, felling or removing of such timber, and to the 
manufacturing thereof into lumber and to the appro- 
priation, use, sale and conversion or appropriation, 
use, sale, or conversion thereof. That defendant does 
not know, cannot ascertain, and is therefore unable 
to state the amount of such timber cut down, felled 
and removed, or cut down, felled or removed from 
said lands, or any part thereof. 
21h, 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint as being within Township 
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11 North, Range 15 West, and Township 11 North, 
Range 16 [389] West of the ‘‘Montana Meridian’’ 
was cut down, felled and removed, or cut down, 
felled or removed, and manufactured into Jum- 
ber, or manufactured into lumber, and appro- 
priated, used, sold and converted, or appropriated, 
used, sold or converted by defendant, or the cor- 
porations, or either of them named in said com- 
plaint, or by any joint tort-feasor of defendant, or by 
anyone for whose acts defendant is responsible, this 
defendant avers that as to timber so cut, removed, 
manufactured and converted, or cut, removed, manu- 
factured or converted, civil charges were preferred 
against defendant by plaintiff in the month of Au- 
gust, 1886, averring that the timber growing upon 
the lands in this paragraph of this answer described 
had been cut, removed, and converted by defendant 
and one, George W. Fenwick, but that after a full 
investigation by plaintiff, said charges were with- 
drawn and dismissed on or about November 19, 1892, 
and defendant relies upon said withdrawal and dis- 
missal as a retraxit and abandonment of said charges 
by plaintiff, and pleads the same in bar as a defense 
to the cutting, removal and conversion, or cutting, 
removal or conversion of any and all timber growing 
upon the lands in this paragraph of this answer de- 
scribed, and which was cut, removed and converted, 
or cut, or removed, or converted at any and all times 
prior to August 30, 1886. 
3. 

And for a further and separate defense and an- 

swer to so much. of said complaint as charges that 
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timber standing and growing upon the lands de- 
scribed in said complaint upon the South half of 
Section 18, Township 14 North, Range 15 West of 
the ‘‘Montana Meridian’’ was cut down, felled and 
removed, or cut down, felled or removed, and 
manufactured into lumber, or manufactured into 
lumber, and appropriated, used, sold and [40] 
converted, or appropriated, used, sold or converted 
by defendant, or the corporations, or either 
of them named in said complaint, or by any 
joint tort-feasor of defendant or by anyone for 
whose acts defendant is responsible, this defendant 
avers that said Section 18 is and was an irregular 
section comprised of lots, namely, three tiers of 
lots running from west to east and four tiers of lots 
running from north to south; that the South half of 
said section was and is composed of lots No. 7, 8 and 
9, reading from east to west, said lots containing 
respectively 38.12 acres, 38.12 acres and 45.32 acres 
and constituting the North half of said South half 
of said section and lots No. 10, 11 and 12, reading 
from west to east, each containing respectively 45.43 
acres, 38.12 acres and 38.12 acres and constituting 
the South half of the South half of said section. 
That defendant is informed and believes and upon 
such information and belief alleges that a corpora- 
tion then and still organized, existing and doing 
business under the laws of the State of Montana, to 
wit, Big Blackfoot Milling Company, in the months 
of November and December, 1892, logged said lots 
Nos. 7, 8, 11 and 12 under and by virtue of mesne 
conveyances from one William Tuchenhagen, to 
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whom patent for said lots last mentioned was duly 
and regularly issued by plaintiff on the 16th day of 
November, 1891. That defendant was not at said 
time an officer of the said corporation other than a 
director thereof and did not personally participate 
in or direct or control its operations in general or in 
reference to the logging of said lots last mentioned, 
and defendant has not been an officer of said cor- 
poration of any kind or in any wise connected there- 
with, or a stockholder thereof, since the year 1898. 
That on the 16th day of January, 1892, Hon. John 
M. Noble, Secretary of the [41] Department of 
the Interior in conformity with the provisions of an 
Act of Congress approved March 3, 1891, entitled 
‘‘An act to amend Section 8 of an Act approved 
March 3, 1891, entitled ‘An act to Repeal Timber 
Culture Laws and for other purposes,’ ’’ and rules 
and regulations promulgated by the Secretary of the 
Interior for the execution of said Act, issued a 
permit unto the said Big Blackfoot Milling Com- 
pany to cut timber on certain public lands in the 
State of Montana, which among other lands therein 
described, and covered thereby, embraced ‘‘the North 
half of the Southwest Quarter of Section 18”’ in said 
township and range last mentioned and which pro- 
vided that said permit should expire on the 31st day 
of January, 1893. That said permit was based upon 
the application theretofore made by said company 
and theretofore filed in the office of the Commis- 
sioner of the General Land Office, in pursuance of 
the rules of the Secretary of the Interior theretofore 
promulgated in relation thereto, and that said ap- 
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plication sought the privilege of cutting and remov- 
ing timber from certain lands therein described in- 
cluding the whole of said Section 18 except the 
Southeast Quarter thereof. That said company had 
at said time the right or had arranged for the right 
to the timber on said Southeast Quarter of said sec- 
tion, by reason of its acquisition of said lots 7, 8, 11 
and 12 as hereinbefore in this paragraph set forth. 
Defendant avers upon information and belief that 
said corporation cut and removed during the life of 
said permit certain timber from said lot 10 in said 
section, while laboring under the mistaken belief 
that said permit authorized the cutting and removal 
of timber standing on the North half and the South- 
west Quarter of said section, as applied for by ut, 
whereas in fact said permit only authorized such 
cutting and removal from the North half of the 
Southwest Quarter of said section, that is to say, 
said lot 9 thereof. And [42] defendant avers 
that all timber cut from said lot 9 thereof was cut 
under and in pursuance of and in compliance with 
the terms of said permit and the said Act of Congress 
and rules and regulations prescribed by the Secre- 
tary of the Interior thereunder. That defendant 
did not know at any time that any timber was being 
cut or removed from said section, nor at any time 
directed, controlled or sanctioned the cutting and 
removing or cutting or removing thereof or the 
manufacture of the same into lumber, or the ap- 
propriation, use and conversion or the appropria- 
tion, use or conversion thereof by said corporation, 
but by reason of the foregoing defendant avers that 
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said corporation, or anyone charged with the re- 
sponsibility for its acts, or participating therein, 
should not be required to respond in damages for 
such timber cut and removed from said lot 10 to a 
greater extent than the value of said timber as it 
stood in the tree on the ground, to wit, its stumpage 
value and defendant avers that its stumpage value 
did not exceed the sum of fifty cents per thousand 
feet. Defendant has no information and cannot 
ascertain the amount of timber so cut and removed 
or cut or removed from said lots 9 or 10 or either of 
them. 
4, 

And for a further and separate defense and an- 
swer to so much of said complaint as charges that 
timber standing and growing upon the lands de- 
scribed in said complaint upon the Southeast Quar- 
ter of Section 28, Township 14 North of Range 14 
West of the ‘‘Montana Meridian’’ was cut down, 
felled, and removed, or cut down felled or removed, 
and manufactured into lumber, or manufactured 
into lumber and appropriated, used, sold and con- 
verted, or appropriated, used, sold or converted by 
defendant, or the corporations, or either of them 
named in said complaint or by any joint tort-feasor 
of defendant or by anyone for [43] whose acts 
defendant is responsible this defendant avers that 
on the twenty-third day of November, 1885, one, 
Henry F. Edgar filed his pre-emption declaratory 
statement in the United States Land Office at 
Helena, Montana, under and in pursuance of the 
provisions of Sections 2257 to 2274, each inclusive, 
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of the Revised Statutes of the United States alleg- 
ing settlement on the said Southeast quarter of said 
Section 28 on the 26th day of October, 1885, and 
defendant avers the fact to be that on the said 26th 
day of October, 1885, the said Henry F. Edgar set- 
tled in good faith upon said lands, which then and 
there were vacant, unoccupied and surveyed lands of 
the United States and subject to entry under said 
sections of the Revised Statutes as a pre-emption 
claim; that said Edgar was at said time the head of 
a family and a citizen of the United States; that said 
Edgar and his family, consisting of his wife and her 
son, settled as aforesaid on said land and at once 
commenced the clearing thereof for cultivation and 
the cultivation and improvement of the same with 
the end in view and for the purpose of making a 
home and farm for himself and his said family; that 
the said Edgar was qualified in all respects to so 
settle upon and enter upon such land and filed the 
oath required by said Section 2262 of the Revised 
Statutes and otherwise complied with the provisions 
of said sections of the Revised Statutes. That in 
pursuance of such settlement, intention and purpose, 
and not otherwise, the said Edgar in the fall of 1885 
erected a substantial log dwelling-house about thirty- 
five feet by twenty feet and divided the same by 
partitions into suitable rooms for living purposes 
and finished it so as to make it a comfortable resi- 
dence for himself and family at all seasons of the 
year. That in addition thereto he built on said land 
another log house of like dimensions for the purpose 
of using the same as a lodging or ‘‘bunk”’ house and 
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built suitable and appropriate outhouses such as 
stables, [44] chicken-houses, ete., and that during 
the winter of 1885 and spring of 1886 he fenced about 
two acres of said land and cleared off the same put- 
ting it in cultivation and growing beans, peas, cab- 
bages, potatoes and other like vegetables. That all 
the buildings and improvements constructed as 
aforesaid were made from timber cut upon said land 
and that in the clearing of said land for cultivation, 
and not otherwise, it became necessary for him to 
cut from said land about Four Hundred Thousand 
feet of timber standing thereon; that the cutting of 
said timber was absolutely necessary in order that 
the land might be cleared and subjected to agricul- 
tural purposes and made fit and comfortable for a 
home for himself and family. That after said tim- 
ber was cut, instead of burning it he sold it to one 
W. H. Hammond, who was at the time operating a 
sawmill manufacturing lumber near the mouth of 
the Big Blackfoot River at a place since and now 
called Bonner. 

That thereafter in the month of May, 1886, the said 
Edgar made his application at the United States 
Land Office at Helena, Montana, to make final proof 
and entry of said land, and thereafter, after due 
posting and publishing as required by the provisions 
of said sections of the Revised Statutes and in pursu- 
ance of the Act of March 3, 1879, and the rules and 
reeulations of the Secretary of the Interior in such 
cases provided, he made final proof as to his claim 
and paid the purchase price therefor, to wit, the sum 
of Four Hundred Dollars to the Register and Re- 
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celver at the said Land Office at Montana. That 
defendant is informed and believes and upon such 
information and belief alleges that the said Edgar 
and the said W. H. Hammond believing, and with- 
out having notice or knowledge to the contrary, that 
said final proof had not been accepted and final cer- 
tificate and receipt issued to him the said Edgar for 
his said claim, thereupon, in good faith and for the 
purpose of enabling the [45] further agricultural 
development of the said claim, and not otherwise, 
cut and removed therefrom the merchantable timber 
remaining upon said claim, to wit, 600,000 feet. 
That thereafter and on or about the fourth day 
of September, 1886, the said entry was held for can- 
cellation upon report of Special Agent M. J. Haley, 
then in the field in the Blackfoot Valley, and the said 
Edgar applied for a hearing which was postponed 
at the request of the same land office authorities 
from time to time, so much so that the said Edgar 
was unable by reason of such postponements to have 
said charges heard and disposed of, and finally in 
necessity and in disgust abandoned the said claim 
and the said claim was thereafter finally cancelled 
on or about the twelfth day of November, 1890. 
That the said Edgar was a poor man depending upon 
his labor for the subsistence of himself and family 
and could not by reason of the uncertainty as to the 
disposition of his said claim expend further labor 
and money in the development thereof, and there- 
fore and for no other reason abandoned same. That 
the said land was and is first-class agricultural land 
and the said Edgar at all times desired and intended 
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in good faith to make of it a home and farm for him- 
self and family. 

Defendant avers that the said timber cut, removed 
and sold from said Southeast Quarter of said section 
was so cut, removed and sold in good faith by the 
said Edgar and purchased in like good faith by the 
said W. H. Hammond and that said timber was worth 
not to exceed the sum of one dollar per thousand 
feet. 

And further in this behalf defendant avers that 
charges were preferred against him and against the 
said W. H. Hammond both civil and criminal by the 
Department of the Interior and the Department of 
Justice in the fall of 1886 and again in the fall of 
1889 arising out of the matters in this paragraph 
hereinbefore [46] set forth, but that after a full 
investigation by plaintiff said charges were with- 
drawn and dismissed on or about the sixth day of 
April, 1892, and defendant relies upon said with- 
drawal and dismissal as a retraxit and abandonment 
of said charges by plaintiff and pleads the same in 
bar. 

And further in this behalf defendant avers that 
the said W. H. Hammond was not in any sense his 
agent or associate in purchasing said timber from 
the said Edgar nor was defendant in privity there- 
with, or participating in, directing or controlling 
the cutting and removing, or cutting or removing of 
said timber or the manufacturing thereof into lum- 
ber. 

}. 
And for a further and separate defense and an- 
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swer to said complaint and the whole thereof, de- 
fendant avers that all of the timber which it is 
therein alleged was cut down, felled and removed, 
or cut down, felled or removed, and manufactured 
into lumber or manufactured into lumber, and ap- 
propriated, used, sold and converted, or appropri- 
ated, used, sold or converted by defendant, or the 
corporations, or either of them named in said com- 
plaint, or by any joint tort-feasor of defendant, or 
by anyone for whose acts defendant is responsible, 
was cut and removed from the public timber lands 
of the United States by persons then citizens and 
residents of the state or territory of Montana for 
agricultural, mining, manufacturing or domestic 
purposes and was actually used for such purposes 
and not transported out of said State or territory 
of Montana, and that at the time mentioned in the 
complaint herein there were no regulations made or 
prescribed by the Secretary of the Interior respect- 
ing said matter. And further in this behalf de- 
fendant avers that he was during the period of time 
intervening between the first day of January, 1885, 
and the first day of January, 1895, a citizen and 
resident of the State of Montana. [47] 
6. 

And for a further and separate defense and an- 
swer to said complaint the defendant avers that all 
the timber which it is herein alleged was cut down, 
felled and removed, or cut down, felled or removed, 
manufactured into lumber, or manufactured into 
lumber, and appropriated, used, sold and converted, 
or appropriated, used, sold and converted, or appro- 
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priated, used, sold or converted by defendant, or 
the corporations, or either of them named in said 
complaint, or by any joint tort-feasor of defendant, 
or by anyone for whose acts defendant is responsible, 
was cut, removed, manufactured and sold without 
oppression, fraud or malice against the plaintiff or 
anyone else, or other than in the full and firm belief 
that it was lawful and proper that said timber 
should be so cut down, removed, manufactured and 
sold and in this behalf defendant avers that the 
value of the said timber was not in excess of the sum 
of twenty-five cents per thousand feet board measure 
while standing. 

WHEREFORH, defendant prays that plaintiff 
take nothing by its complaint herein but that defend- 
ant have judgment for his costs herein expended. 

W. 8S. BURNETT, 
Attorney for Defendant. [48] 
EXHIBIT ‘‘B.” 

In the District Court of the United States, Ninth 
Circuit, in and for the Northern District of 
California, Second Division. 

No. 15,180. 

UNITED STATES OF AMERICA, 

Plaintiff, 
vs. 


A. B. HAMMOND, 
Defendant. 
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Affidavit of W. S. Burnett in Support of Motion for 
Leave to File Amended Answer. 


State of California, 
City and County of San Francisco,—ss. 

W.S. BURNETT, being first duly sworn, deposes 
and says: 

That he is and ever since the appearance of the 
defendant in the above-entitled action has been, sole 
attorney of record for the defendant herein; that he 
prepared the answer on file herein on or about July 
14, 1911; that the matters out of which the alleged 
cause of action arises against defendant, set forth 
in the complaint herein, all transpired in the State or 
Territory of Montana, between the years 1885 and 
1895, each inclusive, and are mostly concerned with 
the action of parties other than the defendant per- 
sonally; that by reason of the ancientness and ob- 
scurity resulting therefrom, it was only recently and 
subsequent to the preparation of said original an- 
swer herein that defendant or affiant could, .by the 
exercise of reasonable diligence, learn certain of the 
facts in the case necessary to a full and true answer 
herein, and that by reason of such facts discovered 
since the preparation and filing of the original an- 
swer herein, it has become necessary to file said 
amended answer; that the facts alleged in the 
amended [49] answer hereto attached, and marked 
Exhibit ‘‘A,’’ are true as affiant verily believes; that 
the filing of said amended answer will be in further- 
ance of justice. 

And further affiant saith not. 

W.S. BURNETT. 


The United States of America. ays 


Subscribed and sworn to before me, this 24th day 
of December, 1912. 
[Seal] FRANK L. OWEN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
[Endorsed]: Filed Dec. 24, 1912. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [50] 


At a stated term, to wit, the November term, A. D. 
1912, of the District Court of the United States 
of America, in and for the Northern District of 
California, Second Division, held at the Court- 
room in the City and County of San Francisco, 
on Monday, the 13th day of January, in the year 
of our Lord one thousand nine hundred and thir- 
teen. Present: The Honorable WILLIAM C. 
VAN FLEET, District Judge. 

No. 15,130. 


UNITED STATES 
VS. 
A. B. HAMMOND. 
Order Granting Motion to File Amended Answer. 
By consent ordered that defendant’s motion for 
leave to file amended answer be granted. [51] 


58 A. B. Hammond vs. 


Umted States District Court, Northern District of 
Califorma, Second Division. 


No. 15,130. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
A. B. HAMMOND, 
Defendant. 


Verdict. 

We, the jury, find in favor of the plaintiff and as- 
sess the damages against the defendant in the sum of 
Fifty-one Thousand and Forty ($51,040.00) dollars. 

GEORGE W. ELIASSEN, 
Foreman. 


[Endorsed]: Filed Feb’y 8, 1913. W. B. Maling, 
Clerk. [52] 


In the United States District Court in and for the 
Northern District of Califorma, Second Divi- 


sion 
No. 15,130. 
THE UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
A. B. HAMMOND, 
Defendant. 


Judgment on Verdict. 
This cause having come on regularly for trial upon 
the 14th day of January, 1913, being a day in the 
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November, 1912, Term of said Court, before the 
Court and a jury of twelve men, duly impaneled and 
sworn to try the issue joined herein, Frank Hall, 
Special Assistant to the Attorney General and 
Thomas H. Selvage, Assistant United States District 
Attorney, appearing as attorneys for the plaintiff 
and Charles S. Wheeler, and W. 8S. Burnett, Esqrs., 
appearing as attorneys for the defendant; and the 
trial having been proceeded with on the 15th, 16th, 
17th, 21st, 22d, 23d, 24th, 28th, 30th and 31st days of 
January and the 4th, Sth, 6th, 7th and 8th days of 
February, all in said year and term, and oral and 
documentary evidence upon behalf of the respective 
parties having been introduced and closed, and the 
eause, after arguments of the attorneys and the in- 
structions of the Court, having been submitted to the 
jury and the jury having subsequently rendered the 
following verdict, which was ordered recorded, 
namely: ‘‘ We, the jury, find in favor of the plaintiff 
and assess the damages against the defendant in the 
sum of Fifty-one Thousand and Forty ($51,040.00) 
Dollars. George W. Eliassen, Foreman,’’—and the 
Court having ordered that Judgment be entered in 
accordance with said verdict and for costs: 

Now, therefore, by virtue of the law and by reason 
of the [53] premises aforesaid, it is considered by 
the Court that the United States of America, plain- 
tiff, do have and recover of and from A. B. Ham- 
mond, defendant, the sum of Fifty-one Thousand 
Forty and no/100 ($51,040.00) Dollars, together with 
its costs in this behalf expended, taxed at $1,617.49. 
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Judgment entered February 8, 1913. 
W. B. MALING, 


Clerk. 
A true copy. ATTEST: 
[Seal] W.B. MALING, 
Clerk. 


[Endorsed]: Filed Feb. 8, 1913. W. B. Maling, 
Clerk. [54] 


In the District Court of the United States for the 
Northern District of California. 


No. 15,130. 


UNITED STATES 
vs. 


A. B. HAMMOND. 


Clerk’s Certificate to Judgment-roll. 

J, W. B. Maling, Clerk of the District Court of the 
United States for the Northern District of Cali- 
fornia, do hereby certify that the foregoing papers 
hereto annexed constitute the Judgment-roll in the 
above-entitled action. 

ATTEST my hand and the seal of said District 
Court, this 8th day of February, 1913. 

[Seal] W. B. MALING, 

Clerk. 


[Endorsed]: Filed February 8, 1913. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. [55] 
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In the District Court of the United States, in and for 
the Northern District of California, Division 
No. 2. 


No. 13;130. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
A. B. HAMMOND, 
Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED, that on the trial of this 
cause, in this court, at the November term, 1912, 
thereof, the Honorable Wm. C. Van Fleet, District 
Judge, presiding, the plaintiff being represented by 
Frank Hall, Esq., Special Assistant to the Attorney 
General, and Thos. H. Selvage, Esq., Assistant 
United States Attorney, and the defendant by Chas. 
S. Wheeler, Esq., and W. S. Burnett, Esq., the fol- 
lowing proceedings were had: 

On Tuesday, January 14, 1913, a jury was impan- 
eled and sworn according to law, and thereupon, upon 
motion of Mr. Hall, it was ordered that the complaint 
herein might be amended by adding to the third para- 
graph thereof the words ‘‘ Missoula Mercantile Com- 
pany and Big Blackfoot Milling Company’’; and 
thereupon it was ordered by the court that the 
amended answer on file stand as an answer to the 
complaint as so amended and be deemed to deny the 
matter added to the complaint by said amendment. 

Thereupon Mr. Hall made his opening statement 
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(Testimony of U.S. Swartz.) 
on behalf [56] of the Government. 

Thereupon the plaintiff, to sustain the issues upon 
its part, offered the evidence of the witnesses here- 
inafter named and the documents hereinafter set 
forth, as its evidence in chief, in the manner, form 
and substance following: 


[Testimony of U. S. Swartz, for Plaintiff. ] 
U.S. SWARTZ, a witness called on behalf of the 
plaintiff, after being first duly sworn, testified as fol- 
lows: 


Direct Examination. 

I am forty-seven years old. I reside at Missoula, 
Montana, and have resided there for twelve years. 
By occupation I am timber cruiser and land sur- 
veyor. I have been pursuing this occupation in the 
woods since 1880. In surveying I received my edu- 
cation in the common schools and one short course I 
took in Eau Claire, Wisconsin, in six months, just to 
obtain a knowledge of land surveying. I have been 
following the actual profession of land surveyor for 
about twenty-four or twenty-five years. As to the 
extent of my work in land surveying, it has just been 
in subdividing surveyed sections for the different 
companies J have worked for and tracking section 
lines. This work of land surveying I have pursued 
more or less every year for the companies I have 
worked for. I attend to the surveying for these com- 
panies. I have been engaged in scaling timber 
[57] about the same length of time. J am now em- 
ployed by the Forest Service as a timber cruiser. In 
1909 I was employed by Mr. Sharp, of the Fourth 
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(Testimony of U. S. Swartz.) 

Field Division of the General Land Office, to cruise 
timber and survey lands in the Big Blackfoot Valley 
and in the Hellgate Valley, in Montana. Under that 
employment I was to run lines and to scale timber. 
I did not have charge of the party. Mr. Bennett 
had. The surveying which I did was replacing the 
old section lines and doing the subdivision where 
necessary in the sections. As to scaling of timber, 
I did a portion of the scaling of the stumps on the 
land that was designated. JI used Scribner’s deci- 
mal ‘‘C”’ rule in scaling the stumps. I prepared a 
special rule that was used in the scaling of the timber 
in question in this suit. As to the preparation of this 
rule, the purpose for which it was prepared and the 
manner it was afterwards used in scaling the timber, 
IT would state that the rule was prepared for the 
reason that the trees that remained on the ground in 
most instances on this land were just stumps. The 
body of the tree or the part between the stump and 
the top had gone, and the top was also destroyed, so 
you could not find it; so to make this rule we went in 
the neighborhood in the same class of timber, where 
timber had been cut as near as we could vn adjoin- 
ing land, and measured the stump, the distance from 
the stump in the ground where the tree had laid, to 
the top where it had been cut off, and measured the 
top; then we took the measurement from the stump 
to the top—that is, we took the length between the 
stump and the top, divided that into 16 foot logs, 
sometimes one, two or three or four, whatever the 
size of the stump was; then we took and subtracted 
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(Testimony of U. S. Swartz.) 

the diameter of the top from the measurement across 
the stump, taking the difference between the [58] 
top and the stump and divided it by the number of 
logs that would be in this tree, 16 foot logs; taking 
the answer to that and using it as a basis to scale 
those logs; for instance, if we had a 20 inch stump 
and an 8 inch top with three 16 logs between them, 
we would subtract the 8 from the 20, leaving 12, 
divide by 3, which would leave us 4: inches from the 
first log from the butt, 4 inches from the 20 would 
leave a 16 inch log, the next would be a 12 inch log, 
and the top would be an 8 inch log; then we took this 
decimal *‘C’’ rule and scaled each one of those logs. 
The decimal ‘*C”’ rule is the established rule for tim- 
ber measurements and scaling logs. We would get 
just as many of those 20 inch stumps as we could. 
We started at a 12 inch stump and went up. If we 
could get 20 we would get it, and if we could get 100 
we would get it. They would all have different tops. 
When we got that we would scale each log separately. 
We added the whole together and divided that by the 
number of stumps that we had scaled and the number 
of trees, whether 20, 40 or 100, and that gave us an 
average tree, what was in an average tree of that size 
of stump and put that on this rule, and then when 
we came to where we could not find the tops, we put 
this rule on it, that is, we would measure the stump 
and the logs according to our rule and that would 
give us the amount, the average amount that was in 
that tree when it stood on that stump, according to 
this rule. In the practical use of this rule, I laid it 
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across the top of the stump on the lands that were 
designated to me as the lands which I should seale, 
and if the stump would measure twelve inches across 
the top, I then calculated that there was one hundred 
and twenty feet, board measure, of lumber in the 
trees cut from that stump. This system was adopted 
from all rules of trespass scaling that I have had any- 
thing to do with. Where we cannot find the [59] 
tops, we get up a rule of this kind in order to seale 
those trees. From my experience as a sealer, I state 
that that system which I adopted is approximately 
accurate—as near as you can make it. It is not ex- 
actly accurate, but it is as near as you can get it. I 
do not know of any other system by which I might, 
have more accurately ascertained from the measure- 
ment of the stump the amount of board measure in 
the tree. It is not intended to be a method whereby 
accurate measurements may be obtained; but just ap- 
proximate measurements can be arrived at where the 
body of the tree has disappeared and the top as well. 
I did some actual scaling myself and have my notes 
covering my scaling. This scaling was all confined to 
lands that are covered in the complaint. The follow- 
ing are the number of stumps counted and the con- 
tents in board measure feet which I estimated as hav- 
ing been contained in the trees represented by said 
stumps, on the following described subdivisions of 
land, respectively : 

Section 6, township 11 north, range 15 west, M. P. 
M., 1650 stumps; 891,360 ft., board measure. Section 
20, township 11 north, range 15 west, M. P. M., 42 
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stumps; 21,820 ft., board measure. Section 22, town- 
ship 11 north, range 15 west, M. P. M., 1508 stumps; 
1,033,590 ft., board measure. East half of the north- 
west quarter of section 18, township 13 north, range 
14 west, M. P. M., 1,393 stumps; 714,060 ft., board 
measure. Northwest quarter of section 2, township 
11 north, range 16 west, M. P. M., 249 stumps; 148,540 
ft., board measure. 

That was all that I scaled personally. On all these 
sections that had been surveyed, I traced the section 
lines and subdivided the sections where there was not 
a full section. Where a full section was cut over, I 
just traced the lines around the section; those that 
were only parts of sections, J subdivided. [60] 
This running out of the lines I did before doing the 
scaling. There were other persons scaling with me in 
the same party and I did the surveying for their scal- 
ing and that surveying was done in the same manner 
as I have indicated. 


Cross-examination. 

I have no personal knowledge of any of the tim- 
ber cut and that may have been taken off of any of 
these sections where I made the examination, as to 
who did it and when it was done. Jn going upon 
the land I found stumps where there were no tops 
upon the ground. The tops had disappeared some 
by fire; some had laid there on the side hills where 
they had rotted and disappeared that way and sev- 
eral different ways; it has been a long time and some 
had rotted away entirely, so that time had obliter- 
ated the tops, and I took the method that I did in 
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order to get the nearest approximation to it that I 
could under the circumstances. I got merely an 
average approximation. Where there were no tops 
lying upon the ground, I found some tops in adjacent 
property; but I did not go outside of a mile, as I 
recollect it, from some part of the cutting. I exam- 
ined the trees that had been cut and made an ap- 
proximation from trees perhaps not outside of a 
mile from where these trees that I subsequently 
estimated had formerly stood. Then from that ap- 
proximation I averaged the stumps on that property 
a mile away. Of course, where we could find a top 
on that property we measured that way. I knew of 
my own knowledge who cut some of the trees on the 
_ adjoining property, but not on the property in ques- 
tion. 

Redirect Examination. 

When I came to scale the stumps on any particu- 
lar section I did not count and scale all the stumps 
that I found [61] upon that section. The only 
stumps that I did not scale and count were those 
that I knew had been cut in recent years. I had 
been in that country and had known of other cut- 
tings subsequent to the time that it is alleged that 
the cuttings in controversy had taken place. On 
sections 6 and 8, township 11 north, range 15 west, 
I found cuttings that I did not scale. I did not 
scale those cuttings on said section 6 because they 
had been cut at a time after I came to the country— 
after the alleged cuttings in this case. I could see 
a difference in the physical characteristics between 
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the stumps that I counted and the stumps that I did 
not count. The difference between those stumps was 
in the age, by the way they were decomposed and 
rotted—the stumps were rotten, portions of them. 


[Testimony of Dan Graham, for Plaintiff.] 
DAN GRAHAM, a witness called on behalf of the 
plaintiff, being first duly sworn, testified as follows: 


Direct Examination. 

I reside at Missoula, Montana. I have been in the 
timber business pretty near all my life, and the char- 
acter of the work I have done in the timber busi- 
ness has been pretty near everything. I have 
cruised and have been a foreman in the woods—tim- 
ber cruiser, staging and working at everything; — 
drove team, loaded logs. I have lived in the State 
of Montana since the fall of 1889. Prior to coming 
to Montana, I had experience in lumber business for 
several years in Minnesota and the State of Maine. 
Since I came to the State of Montana, I have been 
engaged in very little other work than the lumber 
business. JI am acquainted with the country known 
as the Hellgate Canyon Valley; I first visited it in 
1889. There was a lumber mill operating a short 
distance east of Bonita, on [62] the river, at that 
time. It was locally known around there as the 
Missoula Mercantile Company’s or Hammond Mill. 
There was no other mill during that season that I 
know of, that logs which were being cut at that time 
in the vicinity of Tyler Creek by Henratty and Tuill- 
man could have been going to that season. I re- 
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mained in the vicinity of Hellgate Canyon and the 
Bonita Mill from the fall of 1889 until the follow- 
ing summer. Since that time to the present time 
IT have been back and forth over that country so many 
times that I cannot keep track of it now. I know 
the whole country. I have been familiar with the 
sawmills that have operated in Hellgate Canyon, in 
the vicinity of Bonita, beginning with 1889 until the 
present time. I never was employed at the Bonita 
Mill, situated on section 14. I was employed by the 
Government in 1909 to do scaling in connection with 
some of the lands involved in this case. 

Q. About how long had you been scaling in the 
vicinity of the town of Missoula, timber of the same 
kind and character as the timber that was scaled by 
you in this case? 

A. I think I was working three summers right in 
that vicinity. 

(Witness Continuing:) After that I was work- 
ing in other places for L. L. Sharp, who was chief 
of the Field Division for the Government. 

Q. Outside of your work for the Government, 
how long had you been scaling timber of this kind 
and character in the vicinity of these lands? 

A. I had done some scaling of logs, but none of 
stumps. 

(Witness Continuing:) Mr. Bennett had charge 
of the outfit in connection [63] with which 
I did the scaling in this case. Mir. Swartz located 
the lands as to the sections and fractional parts of 
sections that I was to scale. The method as to which 
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I should conduct my scaling was gone over in the 
office at Helena and Mr. Swartz, Mr. Bennett and 
Mr. Sharp agreed upon this scaling. I used a 
Scribner decimal ‘‘C’’ rule in my scaling and J made 
notes in the field of the scaling. The figures are 
my own figures and the computations and multiplica- 
tions are my own. The following are the number of 
stumps counted and the contents in board measure 
feet which I estimated as having been contained in 
the trees represented by said stumps, on the follow- 
ing described subdivisions of land, respectively: 

Section 8, township 11 north, range 15 west, 
M. P. M., 1622 stumps; 896,000 ft., board measure. 
Section 18, township 11 north, range 15 west, M. P. 
M., 183 stumps; 69,510 ft., board measure. West 
half of section 26, township 11 north, range 15 west, 
M. P. M., 540 stumps; 349,470 ft., board measure. 
Section 10, township 11 north, range 16 west, M. P. 
M., 1206 stumps; 722,640 ft., board measure. Sec- 
tion 12, township 11 north, range 16 west, M. P. M., 
1029 stumps; 707,120 ft., board measure. South 
half of section 14; township 11 north, range 16 west, 
M. P. M., 1068 stumps; 954,510 ft., board measure. 
West half of the northwest quarter of section 18, 
township 18 north, range 14 west, M. P. M., 1553 
stumps; 993,360 ft., board measure. In the south 
half of section 18, township 14 north, range 15 west, 
M. P.M., [64] the following: 

Lot 7,-411 stumps; 273,840 ft., board measure. 
Lot 8-319 stumps, 186,530 ft., board measure. 
Lot 9,-294 stumps; 161,340 ft. board measure. Lot 
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10,—408 stumps; 193,390 ft., board measure. Lot 11,- 
499 stumps; 268,520 ft., board measure. Lot 12,- 
797 stumps; 395,980 ft., board measure. 

Northwest quarter of section 34, township 14 
north, range 14 west, M. P. M., 2,486 stumps; 
1,600,280 ft., board measure. North of the river on 
section 28, township 14 north, range 16 west, M. P. 
M., 972 stumps; 566,080 ft., board measure, being a 
fractional part of the section. I don’t know how 
many acres there were there that I scaled. 

Mr. HALL.—The record may show that the Gov- 
ernment desires to eliminate from this suit all of the 
timber that was cut off on the south half of the 
south half, and the north half of the southeast quar- 
ter, and the west half of the northeast quarter of 
section 22, township 14 north, range 14 west, M. P. 
M. We only claim that we are entitled to recover 
for the timber cut from the east half of the northeast 
quarter of section 22. 

(Witness Continuing:) I rescaled the said east 
half of the northeast quarter. In the north forty 
acres of the tract last mentioned I counted 24 
stumps, estimating the contents at 20,790 ft., board 
measure; in the south forty acres of said tract last 
mentioned, I counted 504 stumps, estimated at 
335,900 ft., board measure, or a total of 528 stumps 
and 356,690 ft. board measure, for the said east half 
of the northeast quarter of section 22, township 14 
north, range 14 west, M. P. M. 


Wednesday, January 15, 1913. [65] 
Q. In the scaling you did in the Hellgate country, 
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did you eliminate from your scaling or your count 
of stumps any particular class of stumps? 

A. Yes, there was quite a difference in the rotting 
of the stumps and the soundest stumps I cut out. 

(Witness Continuing:) I knew of a lot of cut- 
ting that was done there in the Hellgate country sub- 
sequent to the year 1894, and in my scaling in the 
Hellgate country, I excluded, in making my scaling, 
cuttings I knew to be subsequent to 1894. I ex- 
cluded some on section 26, township 11 north, range 
15 west, and there were some stumps on section 18, 
township 11 north, range 15 west, that I did not in- 
clude in my scaling. In my rescaling of the south 
half of section 18, township 14 north, range 15 west, 
I made an examination of the stumps found on the 
different portions of the section having regard to the 
different times at which those trees may have been 
cut. On lots 11 and 12, the stumps were more rotten 
there than they were on the other portion. There 
was also more second growth, that is, young trees, 
that come up, more on that part of the ground than 
they had on the other. It was also cut cleaner than 
the other portions of the south half of 18. These 
lots, 11 and 12, are in the southeast corner of the 
section. The common name applied to the land em- 
braced in the southeast corner of said section 18 was 
the Tuchenhagen claim—Tuchenhagen was the name 
of the man who located it. J found on this section 
18 that the older cutting had taken place on lots 
11 and 12—that is, the Tuchenhagen claim. By 
older cutting I mean that on which the stumps were 


The United States of America. 73 


(Testimony of Dan Graham.) 
more rotten and upon which more second growth— 
young timber—had come up. [66] 

Q. From your experience as a scaler of timber, 
can you judge from what you observed on section 
18 there, which portion of the section had been cut 
first ? 

To which question defendant objected on the 
ground that it was incompetent, irrelevant and im- 
material. 

Thereupon the Court overruled said objection; to 
which ruling the Court defendant duly excepted. 


Defendant’s Exception No. 1-A. 

A. On the southeast quarter of these lots. 

Q. From your experience, can you tell the time 
that had elapsed between the first cutting and the 
second cutting? 

To which question defendant objected on the 
ground that it was incompetent, irrelevant and im- 
material. 

Thereupon the Court overruled said objection; to 
which ruling of the Court defendant duly excepted. 
Defendant’s Exception No. 1-B. 

A. Well, in my judgment, it would be somewhere 
about five or six years. 

(Witness Continuing:) I have been along the 
Hellgate River from the year 1889 until the present 
time a good deal of the time, and during that time 
have learned the names that are locally used in the 
Hellgate Canyon in designating gulches, canyons 
and streams. I know the gulch called the Cramer 
Gulch. It was located in sections 2 and 10, town- 
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ship 11 north, range 16 west, M. P. M. Rich’s 
Gulch, with which I am familiar, is located in sec- 
tions 6 and 7, township 11 north, range 15 west, 
M. P. M. Strong’s Gulch is in sections 2 and 8, 
township 11 north, range 15 west, M. P. M. Medi- 
cine T'ree Hill is in section 22 and extends into sec- 
tion 23, township 11 north, range 15 west, M. P. M. 
Beaver Tail Hill is in sections 2 and 10, township 11 
north, [67] range 16 west, M. P. M., and Tyler 
Gulch is in sections 26 and 23, township 11 north, 
range 15 west, M. P. M. There was no mill below 
any of the lands I have spoken of in the fall of 1889, 
except the Bonita Mill. It was locally known as the 
Bonita Mill and the Missoula Mercantile Company’s 
Mill or the Hammond Mill. The summer of 1890 
was the first year that I went to the Bonita Mill. I 
did not meet Mr. Fenwick there. 


Cross-examination. 

As to whether or not G. W. Fenwick was the 
owner of the Bonita Mill at the time of my arrival 
there, I know nothing about that. For all that I 
know, the mill might have belonged to any man. 
I don’t know anything about it. The process by 
which I made my count was by measuring each 
stump with this rule and then I put a piece of bark 
or a chip or a rock or something on it to know that 
was the one I had scaled, so that I would not scale 
it again. Coppering is what we call it. I don’t 
suppose I counted every stump. I did not count any 
one stump twice. I would say that the number of 
stumps that I counted were all within the lands that 
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I knew to be Government lands. I have had ex- 
perience in the woods and I know there are a great 
many trees that are thrown down that are not sound 
and have proved to be rotten after they are thrown 
down. 

Q. Now, then, in the method of count that you took, 
where the tops had disappeared or rotted away and 
removed the remains, or where fire had swept over 
and taken it out, you would not know but that some 
of the stumps that you counted had belonged to a tree 
that had been rotted away, would you? 

A. Well, if there was anything there to indicate 
it, we cut it out. I cut it out anyway. [68] 

Q. But if there was anything there, you measured 
it? 

A. Well, if the stump was there, I measured the 
stump. 

@. You measured it notwithstanding the fact that 
it may have belonged to a rotten tree from which 
a foot of log had never been taken? 

A. If there was anything there to show it, that 
it was a rotten tree, I would cut it out. 

Q. Very often ten or fifteen feet up a tree the rot 
begins? A. Yes, sometimes it does. 

(Witness Continuing:) My method of mak- 
ing the measurements of the logs was the same as 
that testified to by Mir. Swartz. I assisted him in 
making the measurements that went to make up that 
rule. 

Q. Did you go on any of these lands that are here 
involved and make any measurements, or did you 
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take your measurements from the lands not here in- 
volved ? 

A. We took some on 14-11-16, that I know of, and 
we took some on section 35-12-16, that would be just 
up north of section 2, adjoining section 2 in the next 
township north. It was hard to find trees that had 
the tops left in that country. We had to make our 
rule up from measurements taken from trees where 
we could find the tops. If a tree is cut on a side 
hill, the top will sometimes go a quarter of a mile 
away. That is, when the tree is felled, it will roll 
down the hill and we had to go on level ground. 

Q. Mr. Swartz made the computations and gave 
you the average, and from that average you made 
your calculations here? [69] A. Yes. 

Thereupon defendant moved to strike out the tes- 
timony of the witness and conclusions made by him, 
upon the ground that they are hearsay, irrelevant, 
incompetent and immaterial; which motion was de- 
nied by the Court; to which ruling of the Court de- 
fendant duly excepted. 

Defendant’s Exception No. 1-C. 

(Witness Continuing:) In making my count, 
I measured all of the stumps except those that were 
destroyed by fire or that were decayed. I did not 
measure those. That part of the stump that re- 
mained, I measured by placing my rule across the 
top of the stump and measuring from one edge to the 
other, and I made no measurement in any instance 
where the stump was so far gone that there was not 
a sufficient basis to make a measurement. 
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Redirect Examination. 

A stump usually rots on the outside if it has been 
asound tree. There are instances when a stump will 
decay from the middle or the heart. When a stump 
rots, there will be a shell on the outside that stands 
up and then there will be a rotting inside for an inch 
or two, and it might rot from there in. That shell 
will stand up there, and unless it is destroyed by 
fire, will stand up there for quite a long time. That 
is by reason of the harder character of the outside of 
the shell, and the shell remaining there is indicative 
of the size of the tree that had stood there. [70] 


[Testimony of William Greene, for Plaintiff. ] 
WILLIAM GREENE, a witness called on behalf 
of plaintiff, on the said 15th day of January, 1913, 
being first duly sworn, testified as follows: 


Direct Examination. 

I am a lumbermar, residing at Missoula, Montana, 
and have been engaged in this business pretty near 
all my life. I have done scaling. I was employed 
by the United States Government to do scaling in the 
vicinity of the Hellgate Canyon country and the Big 
Blackfoot River country. It was in 1909. Mr. 
Graham and Mr. Swartz were associated with me in 
doing this scaling. It was under the direction and 
supervision of Mr. Bennett. In scaling I used a rule 
similar to the one testified to by Mr. Swartz and Mr. 
Graham, and used it in the same manner. The fol- 
lowing are the number of stumps counted and the 
contents in board measure feet which I estimated 
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as having been contained in the trees represented by 
said stumps, on the following described subdivisions 
of land, respectively: 

Kast half of section 26, township 11 north, range 
15 west, M. P. M., 142 stumps; 93,160 ft., board meas- 
ure. Section 2, township 11 north, range 16 west, 
M. P. M., 3,436 stumps; 1,714,100 ft., board measure. 
North half of section 14, township 11 north, range 16 
west, M. P. M., 1,779 stumps; 682,080 ft., board meas- 
ure. Southeast quarter of section 28, townships 14 
north, range 14 west, M. P. M., 2,620 stumps; 1,557,025 
ft., board measure. South half of section 20, town- 
ship 14 north, range 15 west, M. P. M., 1,801 stumps; 
469,750 ft., board measure. North half of the north- 
east quarter of section 26, township 14 north, range 
16 west, M. P. M., 414 stumps; 199,960 ft., board 
measure. [71] I was employed in logging in the | 
vicinity of the Bonita Mill. I think it was in 1889 
that I first commenced my employment there. I was 
employed by Mr. Fenwick. My duties were to drive 
team. I do not know what section or description of 
land any timber was taken from that time; but I do 
know some places which were designated by local 
names from which timber was taken at that time. 
The first timber was taken in the Cramer Gulch. I 
drove a team there. I worked there about three 
weeks and then I went into the yard and then I went 
to the mill and went to work. As to the season of 
the year when I worked in the timber in Cramer 
Gulch, it was when we got it out on sleds. I do not 
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know how much approximately was taken out of the 
gulch at that time; but the logs went to the Bonita 
Mill. I worked in the yard at the Bonita Mill the 
majority of that winter. After the winter’s work 
was finished, I went on the trucks, trucking work— 
this was across the river from the mill—what they 
now call 14. The logs that I had been working on 
were cut in the spring of 1890. The logs went to the 
Bonita Mill. The logs were taken from section 14. 
IT continued working in and about the Bonita Mill 
about a year anda half. While I was working at the 
Bonita Mill, I was paid by means of a bank check. 
Most of my checks I cashed in Bonita at W. A. 
Cook’s. I know of no other land from which logs 
were taken to the Bonita Mill, only from section 14 
and out of Cramer Gulch. 

I worked in the Big Blackfoot country commen- 
cing in 1887 and was employed to work in that coun- 
try by Mr. A.B. Hammond. My immediate superior 
in the woods was Cunningham. He was the general 
manager. The camp was located at Fish Creek and 
was known as Headquarters Camp. Cunningham 
wasincharge [72] atthattime. At that time we 
were not doing any logging. We were building a 
bridge across the Blackfoot River. We had to build 
that bridge first. I worked somewhere about three 
weeks on that, and when it was completed I went 
down to Cannas Prairie and worked for Pat Hayes, 
who was logging. That was in the vear 1887. IL 
remained at Pat Hayes’ camp all winter and until 
the spring. I could not say from what lands he was 
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logging at that time. Pat Hayes was supposed to be 
logging for the man I was working for. I don’t 
know, but that is what I supposed, and that was Mr. 
A. B. Hammond. He was the man I was employed 
by. I think it was George Hammond, my walking 
boss, who directed me to work for Pat Hayes, and I 
remained with Hayes from the fall until the spring, 
which brings me to the spring of 1888, and I helped 
to drive logs that spring. The logs went to the Bon- 
ner Mill. There was no other mill that I know of at 
Bonner except the mill controlled and known as the 
Hammond Mill, and there was no other mill at that 
time to which these logs could have been driven. 
After I finished the drive in 1888, I went back to 
Blackfoot again, and was stationed at Headquarters 
Camp—Fish Creek Camp, and I was working in the 
woods—putting logs into the Clear Water until the 
next drive started. I was working there out of Fish 
Creek Camp. The drive started somewhere the lat- 
ter end of June or the first of May. It was after the 
highwater got over. I drove the logs down the river 
within two miles of Bonner. The logs went to Bon- 
ner. My next work, I went back to Fish Creek Camp 
and worked that summer skidding logs. The locality 
from which these logs were skidded was commonly 
known as down near what we call the Sontag Ranch, 
back of the Sontag Ranch. That was in 1888. The 
Sontag Ranch was located [73] on Section 22. I 
think it was east of the Sontag Ranch house that the 
logs were cut. My next work was for a man named 
McLaughlin, on the Clear Water, on what is called 
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Blanchard Creek. I worked there all that winter 
until the spring. 

Mr. HALL.—I understand from what this witness 
has told me and what the other witnesses have told 
me, that the Government has no right to recover for 
the southeast quarter of section 8, township 14 north, 
range 14 west. 

Mr. WHEELER.—That is one of the places where 
we have been charged with having cut lumber. Will 
you admit that there never has been any timber cut 
on there? 

Myr. HALL.—No; you have cut that quarter sec- 
tion; also the northwest quarter of section 2 in the 
same township and range. 

The COURT.—You say now that you abandon any 
right to recover on this quarter section of 8? 

Mr. HALL.—Yes; on the southeast quarter of sec- 
tion 8; and also on the northwest quarter of section 2. 

Mr. WHEELER.—In order to save me from going 
into proof in regard to the northwest quarter of 
section 2, will you now admit at this time, that on 
the northwest quarter of section 2 there has never 
been cut any timber? 

Mr. HALL.—I can swear to that personally myself. 

(Witness Continuing:) After I finished my work 
for Mr. McLaughlin, I drove out of the Clear Water 
in the spring of 1889 for these same people. The 
drive went to Bonner. This terminated my work in 
the Blackfoot country and I never went back there 
after that. While working on the Blackfoot, I was 
paid for [74] my services during all the time I 
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was there by receiving a time check on a concern sup- 
posed to be the Missoula Mercantile Company. It 
was paid by the Missoula Mercantile Company in its 
office in Missoula. Mr. John Keith had charge of 
the adjustment of the payment of my time checks. 
Concerning the Bonita cutting, the lands that I 
worked on in the vicinity of the Bonita Mill, I recog- 
nized as the same lands at the time I did scaling for 
the Government. I knew the country. 


Cross-examination. 

When I first went to work in and about the Bonita 
Mill, I think in 1889, Mr. Fenwick and Mr. Graham 
were the only two men I knew there running that: 
business. I don’t recollect of ever seeing Mr. A. B. 
Hammond there. JI don’t recollect that I ever saw 
Mr. Fred Hammond there. He may have been there 
and it slipped my memory. I could not say. 

Q@. What was Mr. Fenwick’s duty there? 

Ans. It appeared as though he owned that saw- 
mill. 

(Witness Continuing:) The man who employed 
me first in the woods there was Mr. Graham, and he 
seemed to be the man who was superintending the 
business for Mr. Fenwick. I understood Graham to 
be the manager, general manager, around there. 
When I was paid, I got a bank check and I cashed 
it at Cook’s saloon, about a mile or a mile and a quar- 
ter from the mill. Mr. Graham handed the check to. 
me sometimes, and they had a bookkeeper up there 
by the name of Fowler and he gave it to me some- 
times. There was a small store at the mill and there 
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was a man in charge selling the goods. Mr. Graham 
seemed to be the head man. Mr. Fenwick was pretty 
much around there all the time in 1889. [75] 
When I was employed in the Blackfoot country, 
Mr. A. B. Hammond hired me right in Missoula. At 
the time he hired me it was on the sidewalk in Mis- 
soula. Missoula is some twenty-six or twenty-eight 
miles away from the Hellgate country and seven 
miles away from the Bonner Mill. When I was em- 
ployed by Mr. A. B. Hammond, I went up to him and 
asked him if he wanted any more men in the woods, 
up at the camp; he said he did and he took my name 
down and I went up and went to work. He told me 
to go to Headquarters Camp. That was the Fish 
Creek at that time. I don’t recollect ever seeing Mr. 
W. H. Hammond up there in the woods. I saw him 
at Bonner at the mill that cut the logs that I was 
working on. I don’t know whether W. H. Hammond 
owned the mill or not. I could not sav of my own 
knowledge whether A. B. Hammond. owned the mill 
or not; nor do I know whether the Blackfoot Milling 
and Manufacturing Company owned it. I don’t 
know who owned the mill. I just know who I worked 
for. That is all. When I went up into the woods 
I did not know the particular work I was hired for. 
I had not been hired for any particular work. I was 
merely told that men were needed. I knew the rates 
of wages that were paid to men in different lines of 
employment. I had been a teamster at times and 
alsoa logger. Teamsters usually got $40.00 or $45.00 
a month, and the other men that were supposed to be 
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mill swampers and cant-hook men, got $35.00 or 
$40.00 a month, just according to the men. 

Q. You did not know what you were going to get 
when you left Missoula and reached Fish Creek, or 
Headquarters Camp? 

Ans. I was told after I got there that I would only 
get $35.00 a month, but when I was up there for a 
while they [76] put me driving team and then I 
got $40.00 a month. 

(Witness Continuing:) Mr. A. B. Hammond did 
not tell me at what rate I was employed—did not tell 
me whether I should drive a team or work with an 
ax. I learned what work I was to do when I got up 
there and what wages I would receive, from John 
Cunningham, who was the foreman. 

The COURT.—Did Cunningham know that you 
were sent up there by Mr. Hammond—did he give 
you a note or anything of the kind? 

Aus. No, sir; there was a whole crew of us went 
up there to go to work. They were just starting a 
new camp and they needed men to work. 

Mr. WHEELER.—You heard that men were 
wanted and you went to get the job? 

Ans. I went there to see him; yes, sir. We had 
no particular conversation. I said in substance: 
‘*Do you want any more men to go up in the woods ?”’ 
And he said, ‘‘Yes,’’ and put my name down. No- 
body told me to go to Bonner. I knew the road up 
there and which way to go. George Hammond was 
supposed to be the walking boss for the Blackfoot 
outfit and he was along with us at that time. He took 
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us up. We went up along with him and it was 
George Hammond who told me to go to the Fish 
Creek Camp headquarters. After I got through with 
one job I would be out of work for just a little while. 
I would move from one camp to another. When I 
was ordered off one job I would have to be hired again 
for another job. The foreman that was running the 
camp was the one that put me to work at the different 
places where I worked. JI have heard of the Black- 
foot Milling and Manufacturing Company. I could 
[77] not say that I ever heard that that company 
at that time was concerned with any of these outfits. 
The Missoula Mercantile Company was all I ever 
heard the outfit called as the owner at that time. IL 
heard mention made of the Montana Improvement 
Company, but that is all. I don’t know anything 
about it; and I also heard, in the same way, of the 
Blackfoot Milling and Manufacturing Company. I 
also heard of W. H. Hammond being in charge of the 
Bonner Mill. I had heard of the Blackfoot Milling 
and Manufacturing Company before I went up there 
on this first occasion. But I knew nothing about it 
any more than I heard of it. While I was working 
over on the Blackfoot I don’t recollect that I ever saw 
A. B. Hammond there. While I was working on 
the Blackfoot in the different occupations that I have 
testified to and where I sawed or helped take logs 
or timber from any land. I did not know to whom 
any of that land belonged; I don’t know whether it 
was railroad land or land privately owned by indi- 
viduals or Government land. 
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Redirect Examination. 

As to going from the State of Minnesota to the 
State of Montana, Mr. Thomas Hathaway was in the 
State of Minnesota, at Stillwater, and he got me to 
come out to Montana. 


[Testimony of R. K. McLaughlin, for Plaintiff. ] 

R. K. McLAUGHLIN, a witness called on behalf 
of plaintiff on the said 15th day of January, 1913, 
being first duly sworn, testified as follows: 


Direct Examination. 

I reside in Idaho and am engaged in mining. I 
first went to the State of Montana about the year 
1880, and after I went there I engaged in the lumber 
business, practically. J was driving teams and en- 
gaged in other branches of it. I was employed in 
lumbering in the Blackfoot River country. I was 
[78] working at the time for George Hammond, 
and as near as I can recollect, at the Blackfoot he 
was the foreman. The first place I worked when 
George Hammond was foreman was on the Black- 
foot River, at Headquarters Camp. I would not be 
positive as to the year I commenced work there. 
George Hammond was in charge when I went there. 
The camp had been in existence about one year, as 
near as I can remember. The first year while I was 
working at Headquarters Camp I hauled in some 
supplies. The second season I was there, I drove 
team from the Headquarters Camp. I was hauling 
logs. The first season I hauled these logs from sec- 
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tion 27—Robert Moore was the foreman. I don’t 
know the range. 

Mr. WHEELER.—Just to clear that up, we will 
admit that is a part of the railroad land in the Black- 
foot country, if counsel desires the admission. 

Mr. HALL.—Yes. 

(Witness Continuing:) It has been so long since 
I have been there, I would not be positive whether 
at any time while I was employed at Headquarters 
Camp I hauled any logs from the land that I knew 
as the Edgar claim—but it was in that direction. I 
have been on the Edgar claim 


was acquainted with 
it. It was located south, as near as I can remember, 
from the Fish Creek Camp, or Headquarters Camp— 
somewhere in the neighborhood of a mile, or inside 
of that. As to whether at any time while I was work- 
ing in Headquarters Camp I hauled logs from lands 
adjacent to the Edgar claim, I would not be positive 
without going over the ground. I think along in 
1888 I built camps on Clearwater Creek; that was on 
section 5. I left the Blackfoot country the spring 
following the time I built McLaughlin Camp, and I 
[79] never returned after that period to work for 
these people, who were conducting these lumbering 
operations in the Blackfoot. During the time I was 
working in the timber up the Blackfoot, I was paid 
by what is called the ‘‘M. M. Store,”’ that is the Mis- 
soula Mercantile Company at the present time. 
During the time I was working there I did not have 
any conversation with A. B. Hammond in regard to 
the work when I was in the woods. Once in a while 
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we would have some talk, but practically my busi- 
ness was all done with Henry Hammond and George, 
but we had a little conversation. I could not remem- 
ber what those conversations were and when they 
were had, it has been so long ago. I know I can 
remember having a talk with the man, but it has been 
so many years ago, I would not like to say in regard 
to it I had a conversation with Mr. Hammond in 
Missoula in regard to some horses. J was sent down 
with some horses from the Blackfoot River by George 
Hammond, and they were placed in Mr. A. B. Ham- 
mond’s barns. Those horses were there for sale. 
Mr. Hammond knew I brought the horses down 
there and told me to fix the horses up, that they were 
for sale, and to get them in shape, and then put them 
on the market for sale. They were sold that spring. 
The horses came from Headquarters Camp. They 
had been used in the Blackfoot River for logging pur- 
poses. They assisted in the drive while I was logging 
up the Blackfoot. The logs that I drove down the 
river went to the Blackfoot Mill. At that time there 
was no other mill than the Bonner Mill situated on 
the Blackfoot River. 


Cross-examination. 

I saw Mr. A. B. Hammond in the woods on the 
Blackfoot. I would not want to make an affidavit 
as to the time I saw him. The circumstances were 
such that I should judge that he was just [80] up 
there on a general inspection. 

Q. Did you notice where he went? 
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Ans. Well, that was the only time I ever saw 
him drive up to the camp where I was working. 

(Witness Continuing:) That was while they were 
working there at Clearwater Camp, on section 5. 
Mr. A. B. Hammond did not tell me to go into the 
woods, or where to log, or where to haul, Henry 
Hammond was in charge of the mill on the Blackfoot, 
which was known by the name of the Blackfoot Mill- 
ing Company. I testified that the Headquarters 
Camp had been running somewhere in the neighbor- 
hood of a year before I went there, but I would not 
be certain. I had never been there before this first 
trip, when J entered into the employment of the man 
who was running that camp. I do not know of my 
own knowledge that I had been there a year. I can- 
not definitely rememember the year that I first went 
up the Blackfoot. I have drifted out of the lumber 
business and am in the mining business, and I tried 
to forget it as soon as I practically could. I remem- 
ber the Edgar claim. Mr. Edgar lived on the claim 
and his wife was all the family he had. When I was 
there I noticed his improvements in the place. He 
had a small barn and he had built the eamp where he 
and his wife lived, a nice comfortable little place 
built of logs. There was snow over the ground when 
I saw it, so I did not notice his vegetable garden or 
truck garden, if he had one. I don’t remember no- 
ticing an enclosure fence there at the time. 

Q. You say that you were paid by the Missoula 
Mercantile store, commonly called by you the ‘‘M. 
M. store.’”’ Tell us just exactly how that was done, 
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what did you get in the [81] way of a paper ora 
time check? 

Ans. No, my time was all forwarded there. 

Q. Did you have any paper at all from the Black- 
foot Company ? 

Ans. No, sir; I never got any time when I was in 
the Blackfoot River country, to my recollection. 
Everything was forwarded to Missoula. 

(Witness Continuing:) When I went to Missoula 
and to the Missoula Mercantile Company’s store 
there, John Keith was the man I asked for, in order 
to get my money. I do not remember signing any 
papers, any receipts, when I got my money. They 
gave me my money, and I did not get any papers. 
While I say that my time was sent to the store, I 
never saw in what form it was sent. I do not know 
anything with reference to the arrangements between 
the corporation called the Missoula Mercantile Com- 
pany and the Blackfoot Milling and Manufacturing 
Company. I don’t know whether they were con- 
nected in any way at all or not. So far as I know, 
they may have been separate corporations, with a 
business arrangement between them whereby the 
Missoula Mercantile Company would pay the time 
checks or the time of the Blackfoot Milling and Man- 
ufacturing Company. Weare not supposed to know 
all about those things. 

Q. Do you know whether or not it was the Black- 
foot Milling and Manufacturing Company which was 
operating in the woods there, or Mr. Henry Ham- 
mond under a lease from the Blackfoot Milling and 
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Manufacturing Company ? 

Ans. I don’t know whether Henry Hammond had 
a lease at that time or not. 

Q. At one time you did understand that Henry 
[82] Hammond had a lease, didn’t you? 

Ans. Not when I was there. 

@. You did understand at some time that he had 
leased that property ? 

Ans. I have heard that; yes. 

(Witness Continuing:) I never saw any papers 
while I was there. I never saw my time papers. 


Redirect Examination. 
It was A. B. Hammond told me the price at which 
these horses that were sent in from the Blackfoot 
country were to be sold. 


Recross-examination. 

Regarding this horse transaction, I came to take 
these horses into Missoula because I was ordered to 
do so by George Hammond. To the best of my 
knowledge they belonged to the Blackfoot Milling 
Company at the time I started with them for Mis- 
soula. My impression was that that Company owned 
them. All the stock and everything that had been 
used practically belonged to them. ‘They did not hire 
no horses at that time. My understanding was that 
the Blackfoot Milling and Manufacturing Company 
at that time owned everything that was on the river; 
but it was a matter of opinion and not a matter that 
is within my own knowledge. It was my opinion that 
the stable I put the horses in when I went over to 
Missoula was owned by A. B. Hammond. I could 
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not say positively whether it was his private barn 
or not, or was something that was used by the Mis- 
soula Mercantile Company; but it was used for those 
purposes. It was a barn that would [83] hold 
maybe a dozen horses. It was close to his residence. 
JT do not know who had the actual title to the barn. 
It was George Hammond ordered me to put them in 
that barn. My talk with Mr. A. B. Hammond about 
the horses was to the effect that I was to put the 
horses in the barn there and was to clean them up and 
take care of them and get them ready for sale. A. B. 
Hammond told me the price of the horses. He set 
the prices on the horses. I do not remember what 
price was set on them. That is over twenty years 
ago. I do not know who A. B. Hammond was acting 
for, whether it was for himself individually or for 
the Company, or for Henry Hammond. 


Redirect Examination. 

Mr, A. B. Hammond told me I had better go over 
and stop at the Florence Hotel, instead of at the Ran- 
kin Hotel, across from the Mercantile Company, be- 
cause it would be handier there when they would 
want me. As near as I can remember, that is the 
words he used. 

[Testimony of Sidney C. Mitchell, for Plaintiff. | 

SIDNEY OC. MITCHELL, a witness called on 
behalf of plaintiff on the said 15th day of January, 
1913, after being first duly sworn, testified as follows: 

Direct Examination. 
I reside at Oroville, Washington, and am a retail 
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lumber merchant. Once I resided in the State of 
Montana. I was working at Wallace at that time for 
the Eddy-Hammond Company. Mr. A. B. Ham- 
mond employed me to work at Wallace for the 
Eddy-Hammond Company. I commenced work for 
them about June 17. My duties were to keep the 
time and take care of the commissary, and small store 
supplying to sawmills. One sawmill was located at 
Wallace and one about a mile and a half west of Wal- 
lace. I [84] remained at Wallace in this employ- 
ment until about the middle of December. Then I 
went to Missoula. I never worked for the Eddy- 
Hammond Company or the Missoula Mercantile 
Company afterwards. I was at one time employed 
about the Bonita Mill. I first commenced to work 
there about May or June of the following year, 1886. 
I was working there as a laborer. Mr. Fenwick 
hired me to work at the Bonita Mill and I continued 
working there as a laborer until about August Ist. 
My duties were running the slab car and edging car. 
Part of the time I was in the cook-house. At that 
time I did not know from what lands the logs that 
were being sawed had been taken. After I ceased to 
be employed as a common laborer at the Bonita Mill, 
about the first of the year, 1887, I went to work again 
at the Bonita Mill as a flunkey, working in the board- 
ing-house. In the spring of that year, Mr. Fenwick 
gave me the commissary to look out for and some 
sealing work to do. The accounts that I had charge 
of were kept in what you would call a single entry 
ledger work, single entry bookkeeping. The commis- 
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sary accounts that I kept were not, and no other ac- 
counts that I kept were transmitted to any other per- 
son or concern. They were not transferred. I was. 
not familiar with the keeping of the lumber accounts 
during the time I was there. I used to make a state- 
ment of the shipments and forward that to the Mis- 
soula office. I am not clear as to whether I made 
those statements of the shipments or whether Mr. 
Fenwick made them, but I am under the impression 
that I made those and mailed them myself. They 
were mailed to the Missoula Mercantile Company. 
We are speaking of the year 1887. I continued to 
transmit these shipment statements to the Missoula 
Mercantile Company until I quit, about December 
[85] 1st. I was let out. Later, about 1890 or 
1891, I went back to work at the Bonita Mill again. 
I was there just about two or three weeks. Mr. 
‘William Graham was in charge and they wanted me 
fix them up some books. I do not remember who. 
directed that I should go up there and fix up those 
books. I was not working anywhere when I was sent 
up there. I think Mr. Graham hired me in Missoula 
to go up and fix them up for a short time. As to the 
character of the books that I fixed up for Mr. Gra- 
ham, they were just an ordinary small set of books to 
keep track of the mill employees, the commissary 
bills and the record of lumber shipments. I do not: 
know how the lumber shipment records were kept 
after I fixed up those books or during the time I was. 
fixing them up. I never saw the book any more after 
that. I do not remember whether during the time 
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I was there fixing up the books, that is, two or three 
weeks, there was any record made of the shipments 
then. 

I was employed at the Bonner Mill, commencing 
work in the fall of 1886. 

Q. Who employed you? 

Ans. Henry Hammond; no, I have forgotten who 
sent me up there. I was sent up from Missoula, but 
I have forgotten who sent me up. Mr. Henry Ham- 
mond, I think. 

(Witness continuing :) He was in charge of the mill 
and fixed the compensation and put me to work as a 
flunkey. At that time I did not have charge of any 
of the books at the Bonner Mill, but I did later on, 
that is to say, I did not have charge, I was a book- 
keeper there. That was in the spring of 1889. I 
know that shipments of lumber were made from the 
Bonner Mill. In 1889 I believe shipments were made 
in the name of W. H. Hammond [86] Hammond & 
Company. The invoices were made regularly at the 
mill, if I remember right, and forwarded to the Mis- 
soula Mercantile Company, to the lumber office. I 
don’t remember how it was carried on now, but they 
were sent to Missoula and the lumber office in Mis- 
soula distributed the invoices. This lumber office 
was in the office of the Missoula Mercantile Company. 
I was employed in the office, in the lumber depart- 
ment of the Missoula Mercantile Company from the 
fall of 1887 until sometime in January, I think about 
the 20th of January, 1888. From the time I left Mr. 
Fenwick at Bonita, until sometime in January, 1888. 
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It was in December and a part of January. I was an 
assistant in the office of Mr. Winstanley. He had 
charge of that office; it was located in the office of the 
store of the Missoula Mercantile Company—the same 
room. I do not know what relation existed between 
that business about which I was employed and the 
Missoula Mercantile Company. My duties were to 
check up the shipments of accounts that came in with 
invoices for the lumber shipments and to credit them 
up to the different sawmills and take care of the differ- 
ent mill company’s books that were handled through 
the department. I do not know if that was a depart- 
ment of the Missoula Mercantile Company. I don’t 
remember any shipments from the Bonita Mill 
handled in that department during December, 1887, 
and January, 1888, but there was some from 
the Blackfoot Mill, that is, the Bonner Mill. I 
remained at the Bonner Mill until sometime dur- 
ing the year 1890, and after I quit the Bon- 
ner Mill I went to the E. F. Rutherford Lumber Yard 
in Missoula. I don’t remember if that was the name 
of it or not, but I think it was. I do not know who 
owned it. Dan Ross was [87] incharge of it. In 
that lumber-yard we received shipments of lumber 
from the Bonner, but not the Bonita Mill. Ido not 
know whether or not the lumber-yard that I was em- 
ployed in then accounted to the Missoula Mercantile 
Company for the lumber it sold at retail. 

Q. To whom were those accounts rendered, if any- 
one? 

Ans. Well, I never saw any of the Hammonds. 
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there except Mr. Henry Hammond. I never had 
anything to do with him. Everything was done with 
Mr. Ross, 

(Witness Continuing:) Going back to the first 
time that I went up to the Bonita Mill, in 1885, Mr. 
Fred Hammond was in charge of it at that time. Mr. 
Kenneth Ross was there. I understood his duties to 
be the logging foreman, in charge of the woods. 

Q. From whom did you receive your directions 
about your work in 1885, at the Bonita Mill? 

Ans. Mr. Henry Hammond sent me up there to fix 
up his commissary books and help out Mr. Fowler. 

(Witness Continuing:) I do not remember just 
now of having received any instructions from Fred 
A. Hammond. I did not know anything of a corpo-: 
ration known as the Montana Improvement Com- 
pany. I don’t know who the officers of that Com- 
pany were or are. The Montana Improvement Com- 
pany, I do not know anything about it. 

Q. During these years you were employed at the 
Bonner and Bonita Mills, where were you paid and 
in what manner? 

Ans. Well, at the Wallace Mill we were paid with 
an [88] order on the store—the Missoula Mercan- 
tile Company. 

Q. Go on and tell just what took place. 

Ans. I think that was continued, that form was 
continued right along. JI am not very positive about 
that now. J know that in 1885, when I went there, 
we were paid on an order. It was not a time check. 
It was an order for pay on the store, and they were 
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marked ‘‘Not Transferable.’’ I am not sure as to 
how long that .continued. Whether it continued 
right along or not, or whether they issued bank 
checks directly from the Blackfoot Milling and 
Manufacturing Company. I am not clear on that 
now. I believe these orders were continued during 
all of the time that I was at Bonita. 


Cross-examination. 

Wallace was on the Hellgate, near what is now 
Clinton. It is seven miles, I believe, upstream from 
the Bonita Mill. There were two mills at Wallace, 
one was No. 1 and the other No. 2. The time-books 
and commissary supplies for both mills were 
handled at Wallace, and while the foreman kept at 
No. 2 his own time-books, it was submitted at the end 
of the month for settlement to the office up there. 

At that time I did not know anything about the 
Montana Improvement Company intelligently. 
-While I spoke of being employed by the Eddy Ham- 
mond Company, it might have been that I was em- 
ployed by the Montana Improvement Company. The 
reason I said the Eddy Hammond Company is because 
the store at that date was known by everybody as the 
Eddy-Hammond Company’s store. The date I went 
up there, to the best of my recollection, is June 17th, 
the day after the first Blackfoot dam went out. In 
the year 1885, prior to August, the place [89] had 
been known as the Eddy-Hammond & Company’s 
store. It was changed about then to the Missoula 
Mercantile Company. It was while it was the Eddy- 
Hammond & Company’s store that I was employed 
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at the mill, prior to August, 1885, as far as I know. 
I do not know whether my employment was actually 
by Eddy-Hammond & Company, or whether it was 
the Montana Improvement Company. I had been at 
the Bonita Mill just for a couple of days in 1885 
prior to the time that I went to work there in May 
or June, 1886. Mr. Henry Hammond sent me up 
there to assist the man that was keeping track of the 
commissary supplies and get the books posted up and 
get him straightened up a little. He had more work 
than he could attend to and I did not have much to 
do so I could help him out. I was employed by 
Henry Hammond and he sent me there. I went up 
there in the fall of 1885. I could not give you the 
month. It was not at the time they were moving and 
setting up the mill at Bonita. The mill was oper- 
ated. It was in the fall. J went to work there the 
following year, in probably May or June. Fred H. 
Hammond was in charge there at the time I went to 
make those changes in the books. At that time there 
was a small store selling goods, wares and merchan- 
dise to the employees, and I fixed up its books of ac- 
count. To the best of my recollection, I had been 
there only about two days on this occasion prior to 
the time that I was employed in the fall of the year 
1886. In 1886 I went to work for Mr. George W. Fen- 
wick, who is here in the courtroom. His headquar- 
ters were at the mill at that time. The same store 
was there at that time. I did not take charge of the 
store that year. You could get such supplies as a 
millman wanted, chewing tobacco and socks. It 
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[90] was a little merchandise supply store. I 
don’t know whether there was a clerk in charge of it 
before I went there. J think Mr. Fenwick took care 
of everything himself at the time I went there. In 
1886 I think Mr. Fenwick had charge of the store 
and attended to it as well as the mill. I don’t think 
he had a clerk. I don’t remember. I had nothing 
to do with the lumber shipments from the Bonita 
Mill in 1886. 

Q. Do you know whether or not it was sent to 
Anaconda direct from the mill? 

Ans. Well, the lumber that had been cut, to my 
knowledge at that time, was not shipped out of the 
state; but mostly all to the Anaconda Mining Com- 
pany, either to Butte or to Anaconda. 

(Witness Continuing:) The lumber was shipped 
direct to Anaconda, to its destination, and was not 
first sent to the Missoula yards and from there to 
Anaconda. JI mailed a bill showing the contents of 
the car to Missoula. I do not know at that time who 
made out the bills for the lumber that was shipped to 
the place and to the person who received and pur- 
chased the lumber. J am not clear as to whose name 
the bills were made out in at any time there. I do 
not know whether they were made out in the name of 
Mr. Fenwick or not, the bills to the Anaconda Com- 
pany. I am not clear as to how the stationery was 
made at that time. A's far as I know, Mr. Fenwick 
may have billed the same directly to the Anaconda 
Company and sent his invoices over to Missoula, but 
I don’t think that was the form at that time. I 
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think the bills were sent to Missoula and from there 
they were invoiced. At Missoula Mr. Winstanley 
was employed by somebody, [91] but I do not 
know who employed him. He had a separate office 
in the Missoula Mercantile Company’s establish- 
ment. He had a desk in the office of the store. I do 
not know who paid his salary. I do not know 
whether he was employed by the Missoula Mercantile 
Company or by Mr. Fenwick, or by Mr. Fenwick and 
Mr. Henry Hammond and paid by those persons. [ 
don’t remember of anything ever bearing the address 
of Mr. Winstanley, but I know from my experience 
that they came into Mr. Winstanley’s possession. 
So far as my experience goes, it is a fact that Mr. 
Winstanley made up the bills for the lumber to be 
sent to the purchaser of the lumber, whether it was 
the Anaconda Company or any other purchaser. I 
don’t know in whose name Mr. Winstanley made out 
the bills for the lumber that was sent from Mr. Fen- 
wick’s mill. So far as I know, he may have made 
them up in the name of George W. Fenwick. I do 
not know when the money came back from the sales 
of lumber whether it came back in the form of cash 
or in checks, or otherwise. While I was employed 
there with Mr. Winstanley I did not see any checks 
for lumber sent from Mr. Fenwick’s mill. I did not 
see any checks for any lumber sent from Mr. Henry 
Hammond’s mill, or the Blackfoot Milling and Man- 
ufacturing Company. I know that money came in 
and credits were made, but I did not have anything 
to do with receiving the money. I was an assistant 
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to Mr. Winstanley in the keeping of the books. But 
in keeping these books, I do not remember anything 
of Mr. Fenwick’s business in that office. 

The COURT.—Q. You mean entries made in his 
name ? 

A. No, sir; at the time I was there the construc- 
tion of the Bitter Root Valley Railroad was going 
on and several small mills were working up in the 
Bitter Root Valley and [92] each mill had its 
separate set of books and shipments were made from 
those mills. The contents of the different cars 
would be mailed and the invoices would be sent out 
from that office, and as to the payment of those bills, 
I don’t know anything about that. Mr. Winstanley 
evidently received the amounts that were credited to 
the account of each mill and each mill had a different 
set of books. 

Mr. WHEELER.—Q. Was the account so kept 
there of the moneys received for the shipments that 
were made from the mill that Mr. Fenwick was 
operating? 

A. I don’t remember anything about Mr. Fen- 
wick’s mill in there. There may have been, but I 
am not clear on that. I am not clear about that 
branch of it. 

Q. You cannot recollect whether anything was 
kept in Mr. Fenwick’s name, or in the name of the 
Bonita mill, or any other name? A. No, sir. 

(Witness Continuing:) Bonita is about seven 
miles up stream from Wallace. When I went back 
to the Bonita Mill in 1890 or 1891, Mr. Graham was 
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in charge. I don’t know for whom Mr. Graham was 
operating the mill at that time, but I understood it 
was for G. W. Fenwick & Company, or G. W. Fen- 
wick. When I went to work for Mr. Henry Ham- 
mond on the Blackfoot Mr. Henry Hammond was 
operating the Blackfoot Mill. At the time that I 
was familiar with that property and when Mr. 
Henry Hammond ceased to operate it, it passed into 
the hands of the Blackfoot Milling and Manufactur- 
ing Company and Mr. Henry Hammond still con- 
tinued to be the active manager of the property. I 
never saw Mr. A. B. Hammond on any of the lands 
that the company was cutting from on the Blackfoot 
country. JI saw Mr. A. B. Hammond once in the 
Hellgate country when he made a visit to Wallace 
when J was there. [93] 

The COURT.—Were you ever out on the lands 
they were cutting on at Hellgate? 

A. I have been all over the Hellgate, from Bonita 
to Bear Mouth. 

(Witness Continuing:) I scaled a little up there; 
T had duties that took [94] me out on some of 
the land; I was taking care of the commissary and 
made out the bills for the shipments and I did some 
scaling. While I was scaling near here and was at 
the mills working in the capacities I have indicated, 
I never saw Mr. A. B. Hammond. As to this E. F. 
Rutherford Lumber-yard, where I worked after 
1890, Mr. Rutherford owned it; that is he owned it 
up to a certain time, and I don’t know who had 
charge of it afterwards. J don’t think Rutherford 
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owned it at the time I worked there, but the account 
was carried, I believe, in the name of E. F. Ruther- 
ford. I was working in the office there. With 
reference to the ownership of the yard, I know that 
Mr. Rutherford did own it at one time. I don’t 
think he made a success of it and it was taken over 
by, I think, the Big Blackfoot Milling Company. I 
am not sure about that now. It must have been 
taken over along in 1890. Concerning lumber that 
was shipped to that yard from Bonner, that was in 
1889 and 1890. None was shipped from Bonita that 
I know of at any time. I was familiar with those 
shipments from Bonner and then from this yard at 
Missoula. The lumber went to the Anaconda Min- 
ing Company at Butte and the Anaconda Smelting 
Company at Anaconda and the Great Northern Rail- 
way Company at Great Falls, Livingston, Billings, 
Phillipsburg, Granite and Helena. Mr. Fenwick 
purchased his supplies for the conduct of his mill 
from the Missoula Mercantile Company. Mr. 
Henry Hammond purchased his supplies from the 
Missoula Mercantile Company. Blackfoot Milling 
and Manufacturing Company purchased its supplies 
from the Missoula Mercantile Company. I am not 
familiar with an incorporation known as the Big 
Blackfoot Milling Company, except that I worked 
for it. It purchased its supplies from [95] the 
Missoula Mercantile Company. With reference to 
the purchase of supplies, I had something to do with 
them. I sent in orders for supplies. When Mr. 
Fenwick purchased supplies they were put in the 
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storehouse in his store at Bonita. These supplies 
were sold at a profit. He purchased them wholesale 
in Missoula and sold them at retail in Bonita. I 
have no personal knowledge of the profits that he 
made at that time. Whether they belonged to him 
and whether he retained them or whether he paid 
them over to anybody else. I do not know in refer- 
ence to his account at the Missoula Mercantile Com- 
pany, whether or not he had a credit there, so that 
he could give his men time checks payable at the 
Missoula Mercantile Company. His men were paid 
with an order on the Missoula Mercantile Company. 
I think men were occasionally paid at his store in 
cash. J don’t remember of any particular instance, 
but if a man worked there a half a day he would get 
a pair of gloves or the money or a pair of socks and 
some chewing tobacco. In the case of the regular 
monthly payroll, that was made out and sent down 
to the Missoula Mercantile Company’s store. I do 
not know what arrangement Mr. Fenwick had for 
the advancement of money to him. I do not know 
whether or not he had cash on deposit with the Mis- 
soula Mercantile Company’s store. Mr. Fenwick 
also sold from his store hay and grain that he pur- 
chased from surrounding farmers and stockmen. 
Also beef for the commissary and the camp. 

Q. The custom at that store was not confined abso- 
lutely to loggers; if a prospector came in and wanted 
to purchase supplies there, he could do so? 

Ans. Anybody could purchase there that had the 


money. [96] 
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(Witness Continuing:) Regarding the method of 
conducting business at the Bonner Mill, when I first 
went there there was not very much difference in the 
way it was done there from that which I have de- 
scribed. Later on the business was conducted al- 
together in the Bonner office. Collections were 
made from there and invoices were billed there and 
the whole business, so far as IJ remember now, was 
earried through regularly in the Bonner office. 
When I was there C. W. Young had charge of the 
Bonner office, and the name in which the business 
was transacted at the time C. W. Young had charge 
was the Big Blackfoot Milling and Manufacturing 
Company. Mr. Young was an employee of that con- 
cern. JI think it was in 1890 that the business was 
transferred from Mr. Winstanley in Missoula to the 
Bonner Mill office; but I might be a year out of the 
way on that. All of these places to which the lum- 
ber from these mills was shipped were in the State 
of Montana. 

Redirect Examination. 

Q. Did you keep any record of the persons to 
whom the lumber was shipped and the purposes for 
which the lumber was to be used, either at the Bon- 
ner Mill or the Bonita Mill? 

Ans. There was, in a general way, if I remember 
right—there was a record kept of each car and its 
destination, in the office there, but the billing and 
collecting was done from the Missoula Mercantile 
Company’s store. 

(Witness Continuing:) I do not know whether or 
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not any record was kept showing from what lands 
the logs that were made into lumber were taken— 
this answer applies to the Bonita Mill. I think a 
record was kept at the Bonner Mill, in the regular 
form. [97] 

Mr. WHEELER.—The evidence shows that the 
Hellgate country was not surveyed until about 1902, 
ten years after this transaction occurred. The sec- 
tions were not known at that time. 

Mr. HALL.—Was any record kept of the lands 
from which the logs were cut by reference to natural 
objects in the Hellgate country ? 

Ans. Yes; they were cut from different gulches. 

The COURT.—Was there a record kept of that 
cutting ? 

Ans. No record as I know of. 

Q. There was no record kept then of the land upon 
which the cutting was done? Ans. No, sir. 

(Witness Continuing:) I do not know of any rec- 
ord kept at the Bonita Mill of the character of the 
lands, as to mineral or non-mineral, from which the 
timber was cut in the vicinity of Bonita Mill. A 
part of the lumber from the Bonner Mill was shipped 
to the Great Northern Railroad Company. The use 
to which that lumber was eventually used was rail- 
road purposes, ties and switch ties, sets of switch 
ties. It was shipped to Sheppard, Sims & Company, 
contractors for the Great Northern Railroad. I 
understood that that firm had its head office at St. 
Paul. As far as I know, but of my own personal 
knowledge I do not know, the timbers that were 
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shipped from the Bonita and Bonner Mills to the 
mines at Butte, were used in mining JI:do not know 
what eventually became of the lumber that was 
shipped from these two mills to Helena and Billings 
and those other towns that I have named. I never 
made any record in either mill of. the purposes and 
uses for which this lumber was to be [98] put to 
that was shipped out. I don’t know that there was 
any such record kept. As far as I know, there was 
no person while I was at those mills that kept any 
such record. JI don’t know as to whether I was 
sufficiently familiar with the records kept in these 
two mills to have known of such a record if it had 
been kept. 

I know of the general method of the keeping of 
the books in those two mills. The books that were 
kept at the mills were very simple. Every shipment 
of lumber was made a record of and that was for- 
warded to the Missoula office and they collected for 
it and practically handled it. As far as the mills 
were concerned, no other records were kept than 
those that were essential for those purposes. I 
don’t know who was the manager of the Eddy-Ham- 
mond Company just prior to the transition of the 
business of that Company to the Missoula Mercantile 
Company. The earliest recollection I have of a 
manager of the Missoula Mercantile Company, when 
I first knew it in 1885, is Herb. McLeod. I do not 
know what Mr. A. B. Hammond’s position was with 
the Missoula Mercantile Company when I first knew 
it. 
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Recross-examination. 

I saw quite a bit of Mr. A. B. Hammond while 
the road was being built to the Bitter Root Valley. 
He was engaged in the work of constructing that 
railroad. When I testified as to accounts kept at 
the Missoula Mercantile Company’s store, I meant 
in the sense that I have already testified to, as to 
their being kept by Mr. Winstanley. Mr. Win- 
stanley ’s office consisted of a desk in the office of the 
Missoula Mercantile Company’s store. The en- 
trance to the office was, I [99] believe, from Hig- 
gins Avenue, at the back of the store. It was on the 
first floor. The office was moved upstairs. Mr. 
Harrison, I believe, was in charge of the office up- 
stairs, Mr. Winstanley having quit and gone into 
the real estate business. I think that was in 1890, 
or probably the fall of 1889, or maybe the summer 
of 1890. There was a real estate boom there and 
Mr. Winstanley got hold of some land and wanted 
to go into the real estate business. I read in the 
papers that Mr. Winstanley is dead. 


Thursday, January 16, 1913. 


[Deposition of Felix Cyr, for Plaintiff. | 
The deposition of FELIX CYR, a witness called 
and sworn on behalf of plaintiff, was offered and 
read in evidence by the plaintiff, as follows: 


Direct Examination. 
J am about forty-two years old and reside at 
Bonita. Farming is my occupation. I own some 
land in the vicinity of Bonita—situated in section 
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11, township 11 north, range 16 west. I have lived 
in the vicinity of Bonita off and on since the year 
1885. JI am acquainted with A. B. Hammond. I 
knew him when he first came there. He was there 
when we came there in 1885. 

Q. What was he doing there at that time? 

A. They had a sawmill there. 

Q. Did you become acquainted with Mr. A. B. 
Hammond personally ? 

A. The way I got acquainted with him, I used to 
get a check—lI worked there sometimes, I met him 
here, he spoke to me, that is about all. 

(Witness Continuing:) I knew of the sawmill that 
was located on section 14. That is the sawmill that 
was commonly known in that neighborhood as the 
Hammond Sawmill. When I first came to that 
neighborhood they were just starting the sawmill 
and just starting to run it. During the time that 
the mill was running on Section 14I saw [100] 
Mr. A. B. Hammond in and about the mill. 

Q. Did he give any instructions to the men who 
were employed about that mill? 

A. Yes, sir, he did. 

Q. Did he ever give you any instructions during 
your employment about that mill? 

A. Yes, he did. One time I was working there 
that first fall and my dad was working there with a 
team. My dad was supposed to be driving a team, 
but I was driving; I was fifteen years old then; A. 
B. come up, he said to me, where is your dad? [J 
said he is over home. He said, you better go back 
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and tell him to drive his own team, you are too small. 
The work I was doing in and about the mill on sec- 
tion 14 was grading a ditch so that they could put 
in their flume to let the logs into the pond where the 
mill was. 

Q. Now, how long from the time you first became 
acquainted with Hammond there in 1885 until he 
ceased to have charge and control, or give directions 
in regard to that mill? 

Mr. BURNETT.—Objected to on the ground that 
it is putting something in the witness’ mouth that 
he has not testified to. 

Mr. HALL.—I will withdraw that question and 
change it. Did Mr. Hammond continue for any 
length of time to supervise and give instructions to 
men engaged about the work around that mill? 

Mr. ROBERTS.—We object to the question for 
the reason that it is leading and for the further rea- 
son that the witness has not testified that Mr. Ham- 
mond was giving instructions about the mill or con- 
tinued to give instructions about the mill. 

The COURT.—I will let that be answered. He 
[101] testified that he saw him there. 

To which ruling of the Court defendant duly ex- 
cepted. Exception No. 1. 

A. Well, he never gave me—told me about it be- 
cause there was a boss there taking charge of the 
camp at that time. Mr. Hammond used to come 
there once a month, or off and on. 

(Witness Continuing:) The first fall I was there, 
I can’t remember the name of the boss who was in 
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immediate charge of the mill; he was a red com- 
plected man. The next man there was Fred Ham- 
mond, brother of A. B. Hammond. I continued to 
work in and about that mill about three years. 

It was here stipulated for the record that it may 
show that Fred Hammond is dead. 

(Witness Continuing:) As to my understanding 
that Mr. A. B. Hammond was the head man—TI told 
you the way it is. Suppose we work for a business 
and they say it is Hammond’s ‘Sawmill. When we 
got pay, we went down to Hammond’s office to get 
pay; I always thought it was Hammond’s mill, that 
is all I know about it. 

@. And for your work in and about the mill, who 
paid you? 

A. He gave us a time check at Bonita, and we went 
down to the M. & M. Company’s or Missoula Mercan- 
tile Company’s store to get our money. 

Q. How were you paid on the time checks? 

A. They gave us money; a fellow ip Jack 
Keith was cashier there them days. 

(Witness Continuing:) As to the man who had 
charge of shipping of the [102] lumber from the 
mill and billed it out from the railroad station; I 
don’t remember, the first fall, m 1885, who was 
elerk there, but I think in 1886 Mitchell was there. 
I never did any of the shipping myself. I was ac- 
quainted, after 1885, with land from which timber 
was cut that was sawed on the mill on section 14. I 
have examined the lands in that vicinity recently 
and had the section corners and the lines pointed 
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out and indicated to me. I was familiar with sec- 
tion 10, in township 11 north, range 16 west. In 
them days the land was not surveyed there, you know, 
but afterwards, since I could see where the cutting 
was done, it was on that section 10. I recognize 
what they now call section 10 as the portion from 
which certain timber was cut. I think it was in the 
fall of 1885 and ’86 that timber was cut from sec- 
tion 10. I couldn’t swear which it is now. 

Q. Do you remember who cut that? 

A. Well, I couldn’t say for sure, in the fall of ’85, 
but that boss was there before the first boss. He 
was there during the winter, if he left there during 
the winter—I don’t know if he was the one that 
started on the cutting or not. 

(Witness Continuing:) The timber that was cut off 
of section 10 in the winter of ’85 or ’86 was hauled 
to the mill on section 14. In the spring of ’86 me 
and dad we skid some logs on the other side of sec- 
tion 10 right back of Bonita next section from sec- 
tion 10. I didn’t haul any timber from section 10. 
The timber that was cut went to the sawmill and was 
sawed. The timber that was cut in section 2 was 
cut in the winter of 1886 and it went to the same mill 
on section 14. I was working at the mill at the time 
the timber was cut from section 14 [103] imme- 
diately surrounding the mill. J started to work in 
the first fall of ’85. They took some logs around the 
mil] there. ‘The timber that was cut off of that sec- 
tion was put in the yards and shipped. As to the 
person who was handling the cutting and sawing of 
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the timber there at the mill, I told you from the first 
fall of 1885, I forget the man’s name, but next spring: 
Fred Hammond come there. He took charge of it. 

Q. But what I am trying to get at is not by specific 
names, but the parties who were running the mill 
there. Did they supervise and attend to the cutting: 
of the timber off of section 14 and the sawing of it at. 
the same mill? 

A. Well, they had a wooden foreman, a man 
named Ross. 

(Witness Continuing:) I don’t know whether Mr. 
Ross was connected with the mill. All I know, he- 
was taking charge of the wood crew, that is across. 
the river in 14. The wood which was cut under 
Mr. Ross’ supervision was taken to this same mill 
and sawed. I never worked for a man named Jack 
Welsh, but I worked with him. That was when I. 
was working at the mill. 

Q. And how were you paid when you were work- 
ing with Jack Welsh. 

A. There was no pay day; they sent down some- 
times every month; when you wanted some money 
you had to get it, unless you sent for it. 

(Witness Continuing:) I had to go to the Missoula 
Mercantile Company and I was paid there in cash.. 
George Rich logged up in what is called Rich’s Gulch. 
on section 6, township 11 north, range 15 [104] 
west, and these logs were put in the river and driven: 
down to the Hammond Mill. Rich was logging: 
there when I come there that fall in ’85 and ’86; falf 
of ’86; he was there two years; he was there two: 
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winters; I know the fall of ’85 and ’86; when I was 
working with Jack Welsh I worked different places. 
One time I was working at the mill and he was work- 
ing for the Company. After the times I have 
spoken of I worked in the timber cutting and logging, 
but not in that vicinity. 

Q. Do you know of any place around there where 
Jack Welsh took any timber and took it to the Ham- 
mond Mill? A. Yes, sir. 

Q. Off of what section was that? 

A. Well, I don’t know if he—that was on section 
1. I meant by that, that I couldn’t say exactly 
whether it was all on 1 or some on 2. 

(Witness Continuing:) Welsh did not cut any out 
of Cramer Gulch. The summer of ’87 I was em- 
‘ployed by the people running the Hammond Mill as 
‘a horse herder. Jam familiar with the place called 
‘Tvler’s Gulch and was working in the vicinity of that 
gulch in the summer of 1887. I did not see anyone 
cutting timber in that vicinity, but they were haul- 
ing logs out of that vicinity that summer. Bill 
‘Graham was doing that hauling. The logs were 
being taken from Tyler’s Gulch. They were being 
taken to the river, to be drove down there to the 
Hammond Mill. I don’t think I could tell you now 
what sections those logs that came out of Tyler’s 
4iulch come off of. I am not familiar with the sec- 
tions over there. I knew they were logging off sec- 
tion 20 over in township 11 north, range 15 west, 
‘that lies west of Nimrods, some two or three miles. 
My [105] father was working there at the time; 
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that is how I come to know. He was night herding. 
I couldn’t say that I saw them logging at that par- 
ticular tract. I saw them logging there at the camp. 
IT should judge that the Hammond Mill run about 
seven or eight years on section 14. I worked three 
years myself around in there. There was no other 
concern or person in there on section 14 which was 
logging and sawing timber in the vicinity of the 
sections I have mentioned from 1885 until the time 
they quit running the Hammond Mill. There was 
another outfit up the Cramer Gulch during that time. 
That was the Thompson outfit and they were on 
section 35 up at the head of Cramer Gulch where it 
forks and one goes to the right and one goes to the 
left. I should think the Thompsen Mill was in 
operation up there in the year ’85 or ’86. I couldn’t 
say which—at the time of the trouble which com- 
pany it was. There was trouble between the Ham- 
mond outfit and the Thompson outfit. The 
Thompson outfit did not log any south of where their 
mill was situated. The Thompson Mill people 
logged to the north of their mill. None from the 
south of their mill. 

It was here stipulated between the parties hereto 
that the so-called Thompson Mill was an independ- 
ent mill, situated at the head of Cramer Guleh, and 
operated by independent parties, with whom the de- 
fendant had no connection. 

(Witness Continuing:) I know of a mountain over 
in that vicinity that is called Medecine Tree Hill. 
Timber was logged off the land in the vicinity of 
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Medecine Tree Hill. It was put in the river and 
driven down to the Hammond Mill. I think that 
was in 1887. Bill Graham had charge of the cutting 
and logging. I know Hutchin’s Gulch in the vicin- 
ity of section 14 or on [106] section 14. I know 
Welsh’s Gulch. It is part on section 14—it lies at 
the mouth of them two gulches. ‘There was timber 
cut out of these two gulches and shipped or logged 
to the Hammond Mill. Logging was done in 
Welsh’s Gulch in the fall of 1885, and at the mouth 
of Hutchin’s Gulch, that was logged in 1885 at the 
.foot of the hill, you know. I couldn’t say the 
amount of timber that was on section 14 there in the 
neighborhood of Welsh’s and Hutchin’s Gulch, but 
the timber was something alike all around the rest 
of the land there—the timber is all alike. In that 
neighborhood it is pine and fir and not very much 
tamarack. I was not acquainted with its compara- 
tive value as saw logs and saw timber. I was 
working for wages. I did not know the price of 
lumber. I know where Beaver Tail Hill is. It 
lies right across the river from the sawmill. The 
line runs right in the creek; that is the corner of 
section 10 and section 11. Some timber was cut off 
Beaver Tail Hill and hauled to the Hammond Mill. 
That was done in the summer of ’86 or ’87. At that 
time Fenwick was running the mill. I think there 
was only a few men worked there. There was no 
crew working there steady; they simply worked out 
there individually from the mill. I don’t know what 
section Medecine Tree Hill is on. In those days it 
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was not surveyed, you know. 


Cross-examination. 

The part of Rich’s Gulch that was cut was at the 
mouth of the gulch, on up the gulch like. The gulch 
was cut on the sides, not very far, on both sides. I 
should say, I couldn’t just exactly say, but it was 
between a quarter and half a mile, I should judge, 
that they cut up the gulch. I know that after the 
operations of the mill which has been [107] des- 
ignated the Hammond Mill, there have been two 
mills operating in Rich’s Gulch. As to whether 
there might have been a mill operating there before 
1885, I couldn’t say. I don’t know. I was not up 
there, you know, up the gulch. When they were 
cutting the timber for the Hammond Mill, I went by 
the road, I went by the mouth of the gulch, by the 
county road, I did not go up the gulch. I could not 
tell you how often I went by on the county road. 
The way I know that the timber that was cut up 
there at that time went to the Hammond Mill, was 
that my father was logging for them, he was logging 
for the Hammond Mill, that is what I understood. 
Rich told me my father was logging for the Ham- 
mond Mill. That is all I know about it. I was 
fifteen years old in 1885. The lower part of Hut- 
chin’s Gulch was cut on both sides, I could not say 
how far up the gulch it was cut. I don’t know how 
far. They cut at different times in that gulch. 
They must have went up a mile and a half, anyway. 
When I say them, I mean that I worked for Graham. 
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Harper and Baird had a mill at that place, but that 
was after I worked there. McKean had a mill up 
in Rich’s Gulch, and there was another where Mor- 
ley was cutting—at a place called Little Lake, up 
in there. I forget what section that is on. I think 
the Morley Mill was running five or six vears ago 
last fall. I couldn’t say for sure. I do not know 
about McQuarrie being connected with McKean’s 
Mill. McKean was there himself. I couldn’t say 
just exactly when that mill was operated. I didn’t 
work there. I am pretty sure that there was no 
logging done on Cramer Gulch before the people 
down at what they call Hammond Mill was operat- 
ing up there. I do not feel sure that there might 
not have been small cuttings there for ties and such 
[108] purposes in the construction of the railroad. 
I couldn’t say as to that. There might have been, 
and I wouldn’t know it; no matter whether I went 
over the land or did not go over it. 


Redirect Examination. 

They don’t usually cut big saw timbers for ties. 
During the entire time that the Hammond Mill was 
operating on section 14, there was no other mill 
around there in the vicinity of Bonita, excepting the 
Thompson Mill, on section 35. That is the only mill 
that was up there. The Baird Mill, and the McKean 
Mill and the Morley Mill all came in there after the 
Hammond Mill was shut down. The Baird people 
built their mill very close to where the old Hammond 
Mill stood. When I first became acquainted with 
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section 14, there was no indication of cutting of saw 
timber off of it, excepting right down at the mill 
where the mill was sitting, they cut some down when 
they were building the mill. I should judge my 
home was about a quarter of a mile from this mill 
on section 14. I lived very close to the mill. I said 
in my cross-examination that I knew of Mr. Graham 
cutting up in Hutchin’s Gulch. The logs that were 
cut and logged there by Mr. Graham were hauled 
down to the Hammond Mill. There had not been 
any cutting of saw timber along in the flat up and 
down from section 14 before the Hammond Mill 
came in there and commenced cutting, that I know 
of. I was not familiar with that country about sec- 
tion 14 before the Hammond Mill came in. 


Recross-examination. 

As to the logs that were taken out of Hutchin’s 
Gulch to the so-called Hammond Mill, I drove a team 
and hauled logs for the logging company. I took 
some of the logs. I did not stay there during the 
entire time that they were taking the logs [109] 
from Hutchin’s Gulch to Hammond Mill. I worked 
there about a month or six weeks. Al]l I know about 
it is Just what I said, that for a month or six weeks 
I hauled logs from Hutchin’s Gulch to Hammond 
Mill. I guess the rest went there. I do not know 
that they did. JI do not know that there was a mill 
operating on section 12 before the so-called Ham- 
mond Mill was run. I was on some of section 12. 
On section 12 there was a man living on a ranch 
there named Gregg. I know Will’s House on that 
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section. I never knew of seeing the remains of an 
old mill just west of Will’s house known as the old 
Heacock Mill. I didn’t go all over that section. I 
only went over part of it, you know. I don’t know 
that they take very large trees for bridge timber. I 
never seen any done, though I testified that they cut 
ties from small trees. There must have been a 
great many bridge timbers used in the construction 
of the Northern Pacific Railroad. I knew that they 
used a good many bridge timbers through this Hell- 
gate country. 


Redirect Examination. 

I was not in there when the Northern Pacific was 
put through, and I don’t know anything about 
whether they took their timber for construction pur- 
poses there. | 


[Deposition of William A. Cook, for Plaintiff. ] 

The deposition of WILLIAM A. COOK, a witness 
called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff, as fol- 
lows: 

Direct Examination. 

I reside at Bonita. I am fifty years old. Lama 
farmer at the present time by occupation. I have 
resided in Bonita since 1885. I was section foreman 
for the Northern Pacific Railroad when I first took 
up my residence in the vicinity of Bonita. My 
residence is now on section 10, township 11 north, 
range 16 west, at the mouth of Cramer Gulch. I 
have lived on that section since about June last, 
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but I have owned it about eleven (11) [110] years. 
I am familiar with the section lines about my house 
and farm. My house is located on the northeast 
quarter of said section and it is pretty close to the 
center line of the section—a little north of the center. 
I know where the north line of section 2 is. Ac- 
cording to the plat of public surveys, section 35 in 
the township north joins on to the north side of 
section 2 of my township. I know where the old 
Thompson Mill stand is up there. I believe that is 
on section 35. I am not sure—34 probably. The 
mountains extend on to the north of section 35. 
The ground around, taken from the north line of 
section 1 up section 35, is rough and hilly, and it is 
all down grade all of the way down on section 35 to 
the old Thompson Mill site. From the Thompson 
Mill site, on past my house, it continues down grade. 
The mountains on either side of Cramer Gulch are 
rough and precipitous. As section foreman of the 
Northern Pacific Railroad at Bonita, Montana, I 
built the siding into Hammond Mill in 1886. I be- 
lieve it was 1886. JI am not certain about it. I was 
there about a year before that siding was put in. 
The mill was not in existence when the siding was 
put in. It was put in in order to ship the mill in 
the cars. The siding was put in before the mill. I 
got my orders from the roadmaster of the Northern 
Pacific Railroad to build that siding and received 
compensation for building it. I received it from 
Mr, Eddy, Mr. Hammond’s partner. I was paid in 
cash at Bonita; in fact, we was paid about a mile and 
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a half west of Bonita. I met him. He was riding 
a velocipede and J was coming on a hand car and he 
stopped me there and paid us on the road. I re- 
ceived a letter from the roadmaster through the 
railroad mail, instructing me to construct that sid- 
ing. The letter has been destroyed or lost. After- 
wards, I had verbal orders from the roadmaster. 
In fact, he was there several times when I was con- 
structing it. I [111] came to go to Mr. Eddy for 
my compensation for that work because the road- 
master informed me that we were to keep the time 
separate—that the sawmill company would pay 
myself and men. I went to Mr. Eddy personally 
because I used to see Mr. Eddy every day he was 
there; he had charge of the mill and he used to be 
around on the works every day and he mentioned 
that he would pay us. Mr. Eddy was acting for the 
concern of Eddy-Hammond & Company and Mr. 
Eddy was of that firm and the Hammond of that 
firm was A. B. Hammond. Mr. Hammond was 
there several times about the work when I was con- 
structing the siding. I don’t know, I am sure, what 
he was doing there, I suppose he was kind of looking 
after it. I don’t remember that I heard him give 
any directions. Eddy was there in and about the 
work of the construction of the mill pretty nearly all 
the time, but Hammond was there a couple of times, 
two or three times, if I remember right. 


Cross-examination. 
I don’t know just exactly how long it took to con- 
struct this siding, but I think, if I am not mistaken, 
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we worked nine days. It was a spur running in 
from the main line of the railroad to the mill. There 
were two spurs, the main spur was about fifteen hun- 
dred feet and then there was a spur running to the 
right of this, a short spur, probably three hundred 
or three hundred and fifty feet. Mr. Eddy was 
there nearly all the time; they were operating at 
Clinton; he used to ride between Clinton and Bonita 
on his velocipede. I used to see him nearly every 
day. J remember he was shooting chipmunks most 
of the time. Quite a sport, Mr. Eddy was. I can- 
not be certain whether it was ’85 or ’86 that spur was 
constructed. It was the latter part of the summer, 
but Tam uncertain [112] whether it was the latter 
part of ’85 or the latter part of ’86. I expect I could 
have looked it up. I have papers where I could get 
the exact year. 

Q. Now, did Mr. Eddy tell you for whom he was 
acting, or did you just assume whom he was acting 
for? 

A. The roadmaster told me who I was acting for, 
about keeping the time separate, and Mr. Eddy was 
giving the orders there. 

(Witness Continuing:) The roadmaster told me it 
was to be paid by the sawmill company. 


Redirect Examination. 

After the spur and siding were constructed they 
were used to haul lumber and the first thing they 
done was to ship the mill on the car, and this is the 
mill that was commonly known as the Hammond 
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Mill. This mill was located on section 14. I hada 
verbal contract to do logging on section 10 in that 
township. It was made in 1887 with Mr. Graham, 
the foreman. Under that contract I was to get the 
logs down on the flat, and they hauled them with 
trucks to the mill afterwards. They were hauled to 
the Hammond Mill on section 14. I cut 28,000 off 
of section 10. That is all logging measure. There 
was a dispute about the pay. I was to get $4.00 and 
got paid off at $3.00. West Fowler handed me a 
eheck for payment for that contract. He was secre- 
tary or bookkeeper, and was located at the mill. We 
had a dispute about the payment. I was to have 
$4.00 a thousand and Mr. Graham thought I got 
them down so cheap, he offered me $3.00. I remem- 
ber the check was $84.00 for the 28,000. I had this 
dispute mostly with the bookkeeper, Mr. Fowler, 
rather than with Graham, and Fowler [1138] said 
he had orders to pay only $3.00. I went to Graham 
afterwards. Fowler was in charge of the books and 
billing for the Hammond Company. 

Q. Do you know the exact title of the firm or cor- 
poration ? 

A. Well, it was going under the name of Eddy- 
Hammond & Company at that time. 

(Witness Continuing:) I know who the partners 
were. I skidded logs under Mr. Graham on section 
2 in Cramer Gulch near the Thompson Mill. These 
logs went to the Hammond Mill. We hauled on 
sleighs. Thompson was not operating there at that 
time; he came in afterwards—the following fall. 
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With respect to the place where Thompson’s Mill 
was finally established, we took the logs from all 
around there up the gulch; the most of them; where: 
I was working it was up the left-hand gulch, to the 
right up the hill. Then we took in opposite Mr. Cyr: 
Parent’s ranch. That ranch is in section 2.. 
Thompson did not cut any logs south of his millsite 
that I know of. I know the Hammond Company 
did cut some on section 2 south of the Thompson 
millsite. Mr. Thompson might have cut there, but: 
I don’t know. In order for Thompson to have cut 
there, he would have had to drag his logs back up hill. 
This timber and country to the north of Thompson 
Mill on section 35 was all sloping down toward the 
mill. J was paid by the Company for the skidding 
in Cramer Gulch on section 2. I received a check 
from Mr. Fenwick and from the Company; I re-- 
ceived a check from Mr. Fenwick; he was the man-- 
ager at that time, and Graham was the foreman; I 
believe the check was signed by Eddy-Hammond & 
Company, I am not certain. [114] I wouldn’t 
swear to that. Eddy-Hammond & Company, by 
George W. Fenwick, I think. 


Recross-examination. 

It was in the winter of ’87 in December, January 
and February, I worked in Cramer Gulch with my 
team cutting logs; but I wouldn’t swear positively.. 
I know I worked there between ’86 and ’88. I be-- 
lieve it was ’87 and ’88—the winter of ’87 and 88. I 
believe it was the winter of ’87 and January of ’88.. 
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Q. And do you want to be understood as testify- 
ing that at that time you got paid by a check signed 
Eddy-Hammond & Company? A. I believe so. 

@. You think so, you are not sure? 

A. No, sir; no, sir; it is a long while ago. 

(Witness Continuing:) I made this contract for 
the cutting off this section 2 with Mr. William Gra- 
ham. He was foreman. He was wood foreman 
working in the mill which I called the Hammond 
Mill; he looked after the logs; he didn’t have any- 
thing to do around the yards, around the mill, this 
was scattering timber that had been cut before, pick- 
ing up scattering timber. I was working by the 
month; I had my own team; I was getting $80.00 and 
expenses. J worked on section 2 the winter of ’87 
and spring of ’88. It was the following spring, or 
the same spring that I worked on section 10 in the 
winter, then in the spring, in May or in June, I done 
this logging. I got 28,000 off section 10. As to how 
much [ got off section 2, I don’t know; I was not 
logging by contract; I was working by the month. I 
was skidding and running sleigh part of the [115] 
‘time; doing everything. As to whether section 2 
had ever been cut off of before Hammond went there, 
I don’t think I had been on the ground; I never saw 
any cut. As to section 10, there had been cutting 
‘done there before. This Company had cut it, Ham- 
mond & Company had cut it. I was cutting the scat- 
tering timber that they left. They were logging on 
10 and 4 As to whether or not when I worked on 
section 2 I found that ties and piling had been cut 
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on Cramer Gulch, I did not know of any ties, that 
might have been before I came in, after the railroad 
was in, they might have cut it before the railroad 
was in. I ought to have noticed any stumps had 
there been any; I don’t remember. I noticed 
stumps south of Bonita, some that had been cut there 
across the river. That was on section 9, in Granite 
County, across the river, also in sections 7 and 8. I 
don’t know whether most of this timber that was cut 
and brought down to Cramer Gulch was taken off 
section 30. I think they took it off a good many sec- 
tions; they were logging there for quite a few years; 
there was a good deal taken off section 2. They took 
it on both sides of the gulch. The land on the east 
side of the gulch in section 2 is rough and hilly. 
There was considerable timber on that side. I know 
that Kendall Bros. operated logging camps and saw- 
mill in the years 1897 and 1898 down there. I was. 
there at the time they operated. They might have 
cut some on section 2, but they were farther up the 
gulch most of the time Hadley Morrison might 
have cut some on section 2; he was subcontracting 
under Kendall Bros.; I don’t know that they cut any 
themselves, although I believe they cut some. The 
slope is not very great in the gulch between north of 
section 2 and section 35, but on the hill it is [116] 
pretty steep. I am not prepared to state that there 
was no timber at all taken from the northerly half 
of section 2. to the mill operated on 35 by Thompson. 
I don’t know. As to the timber on section 10, that 
28,000 feet that was cut there it was all pine, with 
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the exception of two or three firs. Jt was not very 
good quality. It was timber that the Company left 
behind them, the Hammond Company. I saw them 
logging there at an earlier date, that was about a 
year before I got there, a year or two or year and a 
half, they were logging with cattle, hauling out with 
bulls. Under this contract under which I cut this 
28,000 feet, I was to cut them off the three forties on 
the north side of section 10. I did not do any cut- 
ting elsewhere on that section; I cut them all on the 
two forties, northwest, and I didn’t cut any on the 
westerly forty in the northeast quarter of section 
10. That laid over in Cramer Gulch. As to the 
southeast quarter of the section, I own that, all that 
up there now; it is agricultural land, that is, pasture 
land, mostly. The timber was taken off that south 
slope. I think that timber was cut by the Hammond 
Company, I wouldn’t be certain about it. After 
they moved the mill in. I have never pulled stumps 
out of that land. I have testified several times about 
the Hammond Company operating a mill. I am sat- 
isfied in my own mind that I know just exactly what 
was the concern or outfit which operated it. 

Q. Just state what your own knowledge is; we 
don’t want any hearsay. 

A. No, hearsay; I was on the ground when they 
moved in. 

Q. When who moved in? [117] 

A. Eddy and Hammond. 

Q. They didn’t have a sign of Eddy and Ham- 
mond on, did they? 
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A. No, sir; they did not. 

Q. How do you know it was the Eddy-Hammond 
Company ? 

A. I am satisfied in my own mind; it was known 
as the Eddy-Hammond Company. 

Q. It was known by you? 

A. Yes, and by everybody else. 

Q. What do you know about it? 

A. I know I received a check from them signed by 
Eddy-Hammond & Company, by George W. Fen- 
wick. 

Q. Are you sure of that? 

A. Not absolutely sure; I testified that I was not. 

Q. What else do you base that inference on, that 
Eddy-Hammond & Company (interrupted)— 

A. It was known all the time as the Eddy-Ham- 
mond Company around there, Mitchell managing it. 

Q. What do you know of your own knowledge, 
you say it was known, who knew it? Did you know 
it? A. Yes, I am satisfied of it. 

Q. Tell me what you knew, I want the facts. If 
don’t care about your conclusion. What did you 
know? 

A. Just in a general way, the same as everybody 
else. 

Q. You told us you thought you got a check signed 
by Eddy-Hammond & Company, by George W. Fen- 
wick. What other circumstances led you to the 
conclusion that the [118] Eddy-Hammond Com- 
pany owned or operated that mill? 

A. Well, they were managing it, and they were 
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there and received orders from Mr. Eddy. 

Q. We don’t care about their managing it. What 
was done by the Eddy-Hammond Company to make 
you think that they were managing it? 

A. I was there at one time when Mr. Hammond 
had a fuss with a contractor, George Ritz; he was a 
contractor logging; they almost came to blows in 
Bonita. 

(Witness Continuing:) That was before they put 
the mill there, this man Ritz logged about a vear 
before the mill moved there, and banked them on the 
river above the Will’s place; that would be about 
1884. I don’t recall any other circumstance which 
to my mind made me feel that Eddy-Hammond & 
Company were operating that mill. 

Q. Well, then, to summarize: there is the instance 
of the check and there is the talk which Mr. A. B. 
Hammond had over a logging contract with Mr. Ritz. 

A. Ritz was logging for a man by the name of 
Kiser at that time, he was taking timber that A. B. 
Hammond claimed. 

(Witness Continuing:) These are the only two 
circumstances that I can now recall that led me to 
the conclusion that Eddy-Hammond & Company 
were operating that mill. 


Redirect Examination. 

The fact that Mr. Eddy paid me for the construc- 
tion of the side track did not particularly have any- 
thing to do with this conclusion I formed. I knew 
in my own mind it was the Eddy-Hammond Com- 
pany; they had been operating down there at Clin- 
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ton and other places under the firm name of Eddy- 
Hammond [119] & Company. 

@. Then you were already so satisfied that this 
made no great impression upon you? A. No,wsin: 

(Witness Continuing:) The fuss between A. B. 
Hammond and Ritz was that Ritz, it seems, had 
taken a contract from Mr. Hammond to cut logs, and 
he afterwards sold the logs to A. C. Kise & Company, 
and was going to drive them down some place down 
Rock Creek, and Hammond wanted the logs and he 
afterwards got them. Kise didn’t use them at all. 
Hammond got them from Ritz, afterwards; Ritz 
went and logged for Hammond for two or three 
years after that. These logs were got out of Will’s 
Gulch, that is the old name for Rich’s Gulch. I used 
to run by there every day. I used to see them run- 
ning by. I don’t know what section they were cut 
off. At that time they used fir and tamarack timber 
for ties and bridge piling. There was fir and tama- 
rack growing in section 2. There were some grow- 
ing on the flat and some on the hill. They used 
smaller timbers for ties than they did for saw tim- 
ber. Kendall came in there with a mill in ’97 or 98. 
That was after Hammond & Company cut the tim- 
ber off of section 2. 


Recross-examination. 
I know that for bridge construction and culverts 
they used 9x16 for the stringer. 
Q. You know that all along that Hellgate River it 
was the practice to cut, and hew out, if need be, these 
large timbers for that purpose. 
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A. Them days they cut timber wherever they come 
to, they didn’t pay any attention. [120] 

Q. For railroad purposes? 

A. Yes, I suppose so. They cut it any old place. 
I cut some myself. They paid no attention to the 
lines. 

Redirect Examination. 

I never did see any evidences of tie chopping or 
timber hewing in Cramer Gulch. I remember seeing 
it in sections 6, 7, and 8; that is across the river in 
Granite County. 


[Deposition of Charles W. Helmick, for Plaintiff.] 
The deposition of CHARLES W. HELMICK, a 
witness called and sworn on behalf of the plaintiff, 
was offered and read in evidence by the plaintiff, 
as follows: 
Direct Examination. 

I reside in Helena, Montana, where I have lived 
since 1885. By occupation I am a civil engineer and 
a graduate of civil engineering from the State Uni- 
versity of Iowa. I have followed my _ profession 
since 1887. I was living in the State of Montana in 
1888 and was employed by one M. J. Haley, who was 
a Special Agent of the General Land Office of the 
United States, to make an examination of certain 
lands. I have notes made by me at the time of this 
examination. The notes were made on the ground. 
Referring to these notes, I now testify that I made 
an examination of the southeast quarter of section 
28, in township 14 north, range 14 west. I was em- 
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ployed by Mr. Haley on some timber cutting cases, 
to look for corners that he as Special Agent had in 
charge. My work was to look up the corners of the 
sections and to count logs and stumps and such 
things as that, as I could find them. I ran out the 
east line of section 28. I found the northeast corner 
and the southeast corner, but the quarter section cor- 
ner was gone; but I could tell by a mound in place 
there approximately the line of the southeast quarter 
of section 28. [121] As to the work I did towards 
examining the amount of timber that had been cut on 
this quarter, we went over the southeast quarter of 
section 28 and counted the stumps, Mr. Haley and 
myself together. On that quarter we found 1635. 
We did not make a stump and top scale, but just 
merely counted the stumps. Mrs. Henry Edgar was 
occupying the tract of land at that time. She was 
living in a log cabin on that place. It was October, 
1888, that I visited the land. I did not see Mr. Ed- 
gar there. My notes show that the improvements of 
H. F. Edgar consisted of a double log house and 
some log outbuildings, of the probable value of 
$150.00; no ground that I saw had been planted and 
broken. My memory is that we went over the entire 
quarter. My notes state explicitly that none of the 
ground from which the timber had been cut had been 
plowed and cultivated. I found none that had been 
plowed and cultivated at that date. 

Q. Could you tell from the condition of the stumps 
and the tops of the trees on the ground about how 
long the timber had been cut? 
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A. No, sir; I don’t remember as to that, but the 
tops and stumps, my memory is the tops and stumps 
had not rotted at that time, so that it could not have 
been very much prior to that time, more than a few 
months, anyhow, probably a year or two. I would 
not think it was any more than a year or two. 

(Witness Continuing:) On the northeast quarter 
of section 28 I found quite a number of logs already 
eut, I counted those logs. I don’t remember a log- 
ging camp on said section. My recollection is that 
the Edgar claim must have been a pretty well tim- 
bered claim because there were lots of stumps and 
they were large stumps mostly. As to whether the 
cutting had been done in [122] such a manner as 
to indicate it had been done for the purpose of culti- 
vating and the improvement of the land, or for the 
purpose merely of cutting and removing the timber, 
inasmuch as there was no ground cultivated whatso- 
ever, my impression is that that land was cut off sim- 
ply for the timber that was on it. I drew that con- 
clusion simply from the fact that there was not any 
cultivation and the logs had all been taken off, re- 
moved. In reference to this tract of land and the 
timber that evidently had been on it and comparing 
it with the land surrounding it as to timber value, 
judging from the size of the stumps and the tops 
lying around in there, I should say that the southeast 
quarter of section 28 had been at one time more 
heavily timbered than the northeast quarter, where 
the logs were banked. I have testified that I found 
the logs banked on the northeast quarter and that 
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there were skids there. Mr. Haley and I and Mr. 
George Ogden counted them. From this I may say 
I had some knowledge of the surrounding lands. 


[Deposition of George H. Reeder, for Plaintiff. ] 

The deposition of GEORGE H. REEDER, a wit- 
ness called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff, as 
follows: 

Direct Examination. 

I am fifty-four years old. I live about ten miles 
northwest of Craig, Lewis and Clark County, Mon- 
tana. J am at present engaged in the livestock busi- 
ness, but was formerly a civil engineer by profession. 
T came to the State of Montana in October, 1883, and 
for some time after my arrival I followed my pro- 
fession or matters allied with it. I came here in 1883 
as chief draftsman in the Surveyor General’s Office 
and I filled that position, I think, for about probablv 
six months or eight months, and then became chief 
clerk, and [123] about the beginning of 1886, my 
memory is not real good, I think I resigned from 
the office and started an office of my own in town 
here. In August, 1886, I was employed by M. J. 
Haley, a Special Agent of the General Land Office, 
to retrace the lines of section 28, in township 14 
north, range 14 west; and I examined the southwest 
quarter of said section. My duty in so doing was to ~ 
investigate the amount of timber trespass, illegal 
cutting of timber. I cannot say that I remember the 
day I visited said southeast quarter; I put it down 
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in my note-book, which I have here. (Witness pro- 
duces note-book.) These notes set down in this book 
were made at the time while I was making the exam- 
ination on the land. Examining the book, I can state 
that I made my examination of the land August 13, 
1888; that Mr. M. J. Haley accompanied me. He 
was in charge of that investigation. The witness 
here referring to his notes and refreshing his memory 
therefrom, testified as follows: 

August 13 I met Mr. Burbeck in the morning cross- 
ing Elk Creek, and reached Eddy and Hammond 
Camp, on Big Fish Creek about noon; took dinner 
in the camp and in the afternoon examined, in com- 
pany with Mr. Haley, the pre-emption claims of Mr. 
Edgar and Mr. Willett. Mr. Edgar’s claim is on the 
southeast quarter of section 28, township 14 north, 
range 14 west. He has cut from his claim about 25 
acres, near the southwest corner of his claim. I 
found about twenty-five acres of land on the Edgar 
that had been cut over, and passed through this tract 
of twenty-five acres. I did not attempt to count 
the stumps or measure them. 

Q. Was the timber that was cut off there cut off 
completely ? 

A. All the merchantable timber was cut. [124] 

(Witness Continuing:) There was some standing 
timber left on this particular tract that had been cut 
over, but it was of no value for logs, no value for 
lumber. The timber that had been cut was saw tim- 
ber. I went over sufficient of the quarter section 
that I could make an estimate of the cutting, that is, 
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I have some idea of the amount of cutting that had 
been done. I saw no indications of cultivation on the 
Edgar claim. As to improvements I found on the 
Edgar claim, a double log house, each about 16x30 
and two other log buildings. I should judge the 
value of these improvements would be worth about 
$250.00. On my visit to this land I saw a logging 
camp, my impression is to the east of the Edgar 
claim. J don’t know what section it was on. That 
camp was locally known as the George Hammond 
Camp, and it was the camp on Fish Creek. The cut- 
ting on the Edgar claim from the Hammond Camp 
on Fish Creek was just a short distance. It might 
have been a half mile or mile—something of that 
kind, and such cutting was just a short distance from 
the Big Blackfoot River. I cannot say how far. I 
am familiar with the manner in which logs were 
brought down or rafted down from the country in the 
vicinity of the Edgar claim to the mill at Bonner. 
They banked them on the edge of the river, at a 
period of high water they would turn them loose and 
float them down and catch them with a boom. I 
knew of a mill at that time that was commonly called 
the Hammond Mill at Bonner. I did not count the 
stumps on this twenty-five acres on the southwest 
corner of the Edgar claim. 

(). And had the tops of the trees been removed or 
were they left lying on the ground? [125] 

A. I think some of them had been burned and some 
of them were still lying there; there was a timber 
fire in progress while we were there. 
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(Witness Continuing:) There were no clearly de- 
fined logging roads leading from this timber cutting 
on the Edgar claim down to the Blackfoot River; the 
fire had evidently struck through there and removed 
traces of almost any operations, you know, except the 
stumps themselves and tops. This fire was along the 
Blackfoot River in between Hammond Camp and 
the river; I should say it took in a part of the north- 
ern part of section 28. The trees had not been cut 
there a great while prior to my visit. I didn’t make 
any special examination of that. 

[Deposition of Milton Hammond, for Plaintiff. | 

The deposition of MILTON HAMMOND, a wit- 
ness called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff as 
follows: 

Direct Examination. 

I am sixty-five years old, and was born in New 
Brunswick. I amanaturalized citizen of the United 
States. I was naturalized in Missoula some years 
ago. I don’t remember the date. I have resided 
in the State of Montana twenty-five years this Sep- 
tember coming. At the present time my occupation 
might be stated to be that of a farmer—I am not 
doing much of anything. I have never individually 
engaged in the lumber business in the State of Mon- 
tana, but I worked in the lumber business at Bonner 
Mill, on the Blackfoot River. A.B. Hammond first 
got acquainted with me in the fall, I think, of 1887. 
He is a very distant relative of mine. I worked for 
the Blackfoot Milling and Manufacturing Company. 
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I understood at the time A. B. Hammond was a stock- 
holder, but to say that he was, I couldn’t [126] 
say. The first company that I worked for went un- 
der the name of W. H. Hammond, and that was when 
I went up in the Blackfoot, I think in September, 
1887. 

@. By whom were you employed there? 

A. Why A. B. Hammond sent me up from Mis- 
soula. The way the thing was, he gave me a letter 
to George Hammond. George Hammond was up 
there, supposed to be the walking boss, or something 
of that sort; I had a letter to him and went to work 
as a scaler. There was nothing said when I was to 
be employed there, as to who would pay me or from 
whom I would receive my compensation. As to what 
Mr. Hammond said when he came to employ me, I 
was with him around Missoula about a day, I think. 
He showed me around there quite a little, and he 
asked me what my business was, or what I was best 
fitted for, something to that effect. I told him tim- 
ber business, so he said, go up to George, and he gave 
me a letter to George Hammond. 

Q. This was A. B. Hammond who gave you the 
letter and he employed you? 

A. This was A. B. Hammond. 

Mr. BURNETT.—The witness has not said he em- 
ployed him. 

Q. Did A. B. Hammond employ you? 

A. He gave me a letter. 

(Witness Continuing:) He gave me a letter of in- 
troduction, and said I was a scaler, and so on; that. 
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was in the year 1887. I worked in the Blackfoot 
seven years. During those seven years, I don’t know 
anything about who the stockholders were of the cor- 
poration or copartnership that conducted the [127] 
business about which I was working. As to the name 
of the corporation, the first that I worked for, was 
W. H. Hammond, and then I think the next was the 
Blackfoot Milling and Manufacturing Company, and 
I think it became the Blackfoot Milling Company. 
As to the time that I was working for W. H. Ham- 
mond, I got my pay the first year that I was working, 
I came off the Blackfoot in the spring, and W. H. 
Hammond set the wages and they paid me and gave 
me a check on what is now the Missoula Mercantile 
Company. I got my pay there. J don’t remember 
at the time what was the name of this institution 
now called the Missoula Mercantile Company. I 
think it was Eddy-Hammond & Company at that 
time. While I was working up along the Blackfoot 
River, I scaled in the woods. Mr. George Hammond 
was the walking boss, and my instructions, were to 
report to him. W. H. Hammond instructed me to 
report to George Hammond. The timber that I 
scaled up there I did at the direction of George Ham- 
mond. He was located at Fish Creek Camp, that 
was Headquarters Camp. As to how I would know 
what particular section or quarter-section of land 
I scaled, you might as well ask me how I know I am 
in Helena. I followed the skidders. I scaled part 
of section 28, in township 14 north, range 16 west. 
Quite awhile after that, I scaled the timber on section 
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18, in township 13 north, range 14 west. That tim- 
ber was cut two or three years after I first came to 
the Blackfoot. I couldn’t say just what year that 
would be for certain, but it must have been in the 
’90’s, somewhere, from recollection. That was after 
I left the camp at Fish Creek and went to Bonner. 
When f left that Fish Creek Camp, I went to Bonner 
and worked at Bonner that summer, and up the river 
in the winter time. If I scaled there on section 18, 
in 13-14, I scaled very little. I was not the regular 
sealer at the camp. I think George [128] Ham- 
mond cut and hauled the logs off that section 18. I 
don’t know positively who cut the timber off of sec- 
tion 18. It might have been Jack Dunnigan—I don’t 
know. My recollection is, as nearly as I could say, I 
think that George Hammond cut it; I am not certain. 
The logs that were taken off of that section must 
have gone to the mill and been sawed at Bonner. All 
logs cut along there went to Bonner. ‘There was no 
other place to go. Referring to section 28, in town- 
ship 14 north, range 14 west, that was the quarter 
section known as the Edgar quarter. I was present 
when part of that quarter section was logged. I 
scaled that section. The logs that were cut off the 
Edgar claim—off that southeast quarter of 28, were 
put into the Blackfoot River and taken to Bonner. 
I think that was 1887. I am not right certain, but 
I think that was the first year I wasup there. W. H. 
Hammond was running the mill at Bonner at that 
time. I don’t remember what amount of timber was 
cut off the southeast quarter of section 28. I sealed 
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it—John Hammond and I scaled it together. I have 
no recollection at all of the amount that was cut there. 
As to the comparative value of that quarter section 
of land as compared with surrounding timber land, I 
would say it was anice claim. I scaled the timber on 
the northwest quarter of section 34. That was the 
same year. Jack Cunningham cut off the logs and 
they were sent to the Bonner Mill. I think I scaled 
timber that was taken off section 20, in township 14 
north, range 14 west. I don’t remember what year 
that was cut in. My recollection is it was Gilbert 
who cut off that section. The logs taken from that 
section all went into the Blackfoot River and to the 
Bonner Mill. JI don’t remember what year it was 
that [129] cutting was done off of the south half 
of section 20, in township 14-15, but it must have been 
along in the ’90’s somewhere—’92 or ’93, I don’t re- 
member. I don’t remember anything as to the 
amount of timber that was cut or scaled off that par- 
ticular tract. I know the Sontag Ranch. I know 
there was timber cut on the Sontag Ranch; I couldn’t 
tell you exactly; not on the Sontag Ranch, but on sec- 
tion 22 there. JI don’t remember the quarter section, 
that was somewhere right east of the Sontag Ranch, 
up on the hillside. J think that timber was cut in 
1888 by Cunningham. All the logs went to the 
Blackfoot River and to the Bonner Mill. I was em- 
ployed about the Bonner Mill as a shipping clerk; 
I was there seven years; my duties as such shipping 
clerk were to put all orders in the mill and ship all 
lumber that came from the mill, that is, that was 
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shipped from the mill; the lumber that went to the 
yards and piled in the yards, I had nothing to do 
with, but the lumber loaded from the mill I billed it 
out and shipped it. I got my directions when they 
wanted to ship out a bill of lumber as to the amount 
of the lumber, the dimensions and such matters, from 
C. W. Young, who was the bookkeeper; the second 
year I was there—the second or third year, I don’t 
remember how long—we changed from time to time. 
I don’t know the prices at all that the company re- 
ceived for the timber it sold during the years I was 
there, as shipping clerk; I don’t know for certain; 
I have no way of knowing, only from hearsay; what 
they told me; or what I heard. 

Q. Have you any knowledge as to what the general 
market price or value of the timber was that was sent 
out of the mill during those years? [130] 

A. Well, my recollection, as I say, I don’t know 
for certain that that is right, because I didn’t have 
access to the books, only as we talked, but I am of the 
impression that the price was about $10.00 per thou- 
sand lumber feet. That is my recollection. I don’t 
know that it is true. That is what I understood. 

(Witness Continuing:) I would not say that I was 
familiar with the market value of lumber in that 
vicinity. 

Q. Was there any other mill close by there or any 
general market outside of the market of this mill for 
lumber that was being cut? 

A. There were other mills, of course, up at Bitter 
Root and another mill up at Bonita; of course, I 
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know nothing about them. I knew that they were 
there. I know where some of the lumber was 
shipped that went out from the Bonner Mill during 
those years. Some of it went to Anaconda and some 
went to Butte; some went to Marysville and some 
went to Missoula; general market all over. They 
usually sawed all kinds of lumber at the Bonner Mill. 
There was some mining timber, and lots of 2x4’s and 
2x6’s house timbers, boards. 

Q. Do you know whether or not there was any 
difference in the price of the various lengths of lum- 
ber, if the longer lengths would be sold at more or 
less price than the shorter lengths? 

A. Well, I think the price of lumber, the way I 
remember, was all one price practically, up to 22 ft., 
after that, I think there was a different price. Now, 
that is the way I remember it, whether it is straight 
or not, [181] I don’t know. AsTI say, I had no 
access to the books; it is hearsay to me. Of course, 
long lumber would be worth more than short lumber. 
Lumber that was 20 and 24 ft. Jong would naturally 
bring more than shorter lumber, but the prices I did 
not know. 

(Witness Continuing:) I think Cunningham and 
I sealed what was cut off of section 22 east of the 
Sontag Ranch. I think it was somewhere about five 
hundred thousand, something like that, and all those 
logs went to the Blackfoot and the Bonner Mill. The 
way I came to go to A. B. Hammond when I was 
first seeking employment was this, I had written to 
A. B. Hammond from Stillwater, Minnesota, about 
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the business, and he wrote me to come out; well, the 
way he expressed it, he said he would give me as 
good a job as I was capable of filling, or something’ 
to that effect. When I came out, I looked him up,. 
talked to him some, and he sent me up to George, 
as I said before. While I was in Stillwater, Minne-- 
sota, I had two or three letters from Mr. Hammond. 
In one of them he told me to hire forty men and come- 
out with them; I picked up a few men there and sent 
them out here, and finally came myself. Hammond. 
wanted lumbermen. After I came out here I saw two. 
or three of the men that I had sent out to work in 
the lumber business. J saw them on the Blackfoot, 
one or two of them; I saw them around Missoula at. 
different places. I see there are one or two here 
to-day that came out about the time I did. Mr. Green 
came out about the time I did; maybe a week or a. 
month before. 

Q. Do you remember having a conversation with 
A. B. Hammond about the work of cutting this tim-- 
ber that you testified to? [132] 

A. Very little. 

Q. Well, did you have any at all? 

A. You are asking me something that happened 
twenty-five years ago. I have not got any data or 
anything of the kind. I used to see him once in @ 
while and talked to him a little, of course. I remem- 
ber one conversation, I remember talking to him @ 
little about the scaling up there one time. 


Q. When was that conversation? Do you remem- 
ber about the time ? 
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A. No, sir, I don’t. It must have been about the 
first year I was there. 

Q. What was said to Mr. A. B. Hammond? What 
was said by Mr. Hammond to you, about the sealing 
of the timber on the land? 

A. I don’t know how the conversation started, 
but he asked me how the scaling compared with the 
railroad scale. Of course, the railroad had their 
sealer and we had our own scaler, and he asked me 
one day how the scales compared. I told him I 
didn’t know; that the orders were to not let each 
other know, to not let the railroad know what we 
got; he told me he thought it would be a good thing 
to understand each other and see how we were getting 
along. The railroad people used a Doyle rule and 
the other people used a Scribner, and there might be 
a little discrepancy between the two rules. After 
I went back I told George about it, so that we used 
to compare scales and work together like. 

(Witness Continuing:) During the entire period 
that I was there I received my orders and direc- 
tions from the same people—practically the same. 
Mr. A. B. Hammond never told me at any time what 
relation he bore to the Company that [133] was 
operating. JI don’t think he told me what relation 
Mr. W. H. Hammond had. I never at any time re- 
ceived any directions about the work from A. B. 
Hammond. I never saw A. B. Hammond on the 
Blackfoot at all. I have seen him at the Bonner 
Mill. 

Q. What was he doing up at the Bonner Mill? 
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A. He would come up from Missoula with a man 
or two. They would walk around or look at the mill, 
Just on a kind of picnic or excursion, something of 
that kind, the same as you or I would go to look at 
the mill. 

(Witness Continuing:) I never had any con- 
versation with him in the Missoula Mercantile Com- 
pany’s place of business in Missoula in regard to the 
cutting of lumber. As to section 18, in 13-14, I 
couldn’t tell you whether the cutting that was done 
there, which I scaled, was off any particular part 
of the section or was general all over the entire sec- 
tion. I know that George Hammond worked there 
at that camp. I think he cut that section. I was 
there more or less. I don’t remember whether any 
of it was cut off the northwest quarter of section 18. 
I visited section 18 the other day. I saw the north- 
west corner, the corner stone of that. Dunnigan or 
George Hammond cut all around that corner stone. 
I don’t know whether they cut any off of the north- 
west quarter of section 18. 

@. Do you remember whether or not there was any 
cutting done off of that, the northwest quarter of 187 

A. Yes, of course. 

Q. And who do you say did that cutting? 

A. My impression is, as I told you before, I think 
George Hammond cut it. It might have been George 
Hammond or Dunnigan. I couldn’t say for cer- 
tain. They both worked in there; which one did it 
for sure, I couldn’t say positively. [134] 
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The deposition of JAMES VAN KEUREN, a wit- 
ness called and sworn on behalf of the plaintiff, was 
thereupon offered and read in evidence by the plain- 
tiff, as follows: 


Direct Examination. 

I am fifty-eight years old. I came to the State 
of Montana in 1885 from Whittlessee, Wisconsin. 
I first met Mr. Thomas Hathaway in Idaho. After 
that I met him in Missoula. Hathaway asked me to 
go to work for the Company. He took me up to the 
office and introduced me to Mr. A. B. Hammond. 
He asked me first what I worked at; I told him I was 
an ox teamster; he introduced me as an ox teamster 
or laborer to Mr. A. B. Hammond. Mr. Hammond 
wanted me to go up there to go to work at Wallace. 
I asked him what he was paying. He told me. He 
gave me a letter to go to work to take to Mr. Henry 
Hammond. Mr. Henry Hammond, it seems, was 
the push up there. I went up there and Henry 
Hammond told me they were full handed there. He 
said, you stay here. J will go to Bonita and see how 
they are fixed up there, and if they are full handed 
up there, I will put you to work here anyway; I 
stopped there and he came back and told me to go 
up to Bonita, and I went to work at Bonita driving 
cattle, skidding, and I did some loading. This was 
in the fall of 1885. When I went to work there, 
the mill had been set and established on section 14 
im the Hellgate River. 
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Q. Did you do any logging and skidding around 
the vicinity of the mill, near Hutchin’s Gulch and 
Welsh’s Gulch, around close to the mill on 14? 

A. Well, across from the mill I did, up the river. 

(Witness Continuing:) Recently I have gone 
over section 14 and had the section lines pointed out 
tome. The logging that I did [185] in the vicinity 
was east across the river on section 14. I did some 
logging north and east of the mill, on about what 
would be a part of section 10. I did that in the fall 
of 1885. I logged up on what is known as Cramer 
Gulch. I was there a little bit in 1885 and in the 
spring of ’86, and all these logs that were taken off 
Cramer Gulch in section 14 went to the Bonita Mill, 
on section 14. JI never logged any out of Rich’s 
Gulch. I saw Mr. Rich logging there. I am not 
quite positive what year Mr. Rich logged in there, 
but I will try to recall the time that I saw him there; 
that was in ’87. When I cut the timber off section 
10, there were two different foremen during that time. 
Mir. Kenneth Ross and Fred Hammond the other; 
Ross also was foreman when I skidded off section 
2 in Cramer Gulch. I saw logs hauled from in and 
about Tyler Gulch and they went into the river there 
and I suppose to the Mill at Bonita. I couldn’t tes- 
tify to that, they were hauled to the river. It was 
the Bonita outfit who was handling these logs out 
of Rich’s Gulch. By the Bonita outfit, I mean it was 
then called Fenwick. I saw them hauling off section 
2 that lies just to the north. They were hauled to 
the river. It was in ’87 that logs were taken off of 
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Tyler Gulch, off 22. I was familiar with the general 
scope of country up and down the Hellgate River 
and the Northern Pacific Railroad along east from 
Bonita up the river. During that time there was 
not any other sawmill or outfit engaged in logging 
between Bonita and Bear Mouth. I did not myself 
log or assist in hauling the logs off 22 or 26. J was 
not employed there. During the time that I was 
employed in this region logging, I was paid for my 
services at Missoula, sometimes in cash, sometimes 
by check. The checks that I got at that time were 
[136] signed by the bookkeeper. I forget his 
name—the bookkeeper paid out the cash and that 
was in the office there in Missoula maintained by the 
Missoula Mercantile Company. In ’86 I had a con- 
tract to take logs to the Bonita Mill. I made it with 
Mr. Tom Hathaway at Missoula. When I talked 
with him we were in the Missoula Mercantile Com- 
pany’s office, and went out of there into a confec- 
tionery store, and he used the phone in there, and we 
made a deal in this confectionery store, Mr. Hatha- 
way and I. He was talking to Mr. Fenwick over the 
telephone. Under the terms of that contract I was 
to put logs on the bank for them for $4.00 a thou- 
sand, log measure, anywhere along the river between 
Tyler Bridge and two miles and a half west of Bear 
Mouth. I fulfilled my contract and received my 
money. I was paid in cash principally, that is only 
what I had got in supplies and horses and such 
things as that. As to these horses, I got one pair at 
Bonita from Mr. Fenwick and I got two more 
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horses through Mr. Hammond in Missoula, bought 
one direct from Mr. A. B. Hammond and Mr. Ham- 
mond got me the other one. I gave Mr. Hammond 
credit on the amount they owed me for the horses 
that Mr. Hammond turned over to me on the contract 
under which I had been logging. That contract was 
verbal. I can remember some of it—the way that 
he was using the phone talking to Mr. Fenwick I 
could hear what Mr. Hathaway said; of course, I 
couldn’t hear what Mr. Fenwick said, only as Mr. 
Hathaway would tell me, and Mr. Fenwick didn’t 
want anything to do with the logging proposition 
because he thought I had no money or no stock. Mr. 
Hathaway told him that I had both money and stock 
and the Company would supply me. He didn’t say 
what company. [1387] 

Cross-examination. 

That was the Missoula Mercantile Company that 
supplied me with tools and grub and supplies and 
stock, and I paid for these things out of this money 
that was coming to me out of this logging contract 
upon its completion. 

Q. Now, this contract was made with Mr. Fenwick, 
wasn’t it? A. With Mr. Hathaway. 

Q. Made by Mr. Hathaway for Mr. Fenwick? 

A. My. Hathaway and I made the contract. 

Q. He consulted with Mr. Fenwick first, for all 
that, isn’t that right? 

A. It seems that Mr. Fenwick would not have any- 


thing to do with it. 
Q. And then when Mr. Fenwick found that the 
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company took stock in you and your ability to carry 
out your agreement, and that the company would let 
you have credit, Mr. Fenwick consented to enter into 
that contract with you? A. Not at that time. 

Q. He did consent to enter into a contract with 
you? A. Not at that time. 

Q. When did he? A. Later on. 

Q. Another contract, entirely, you mean? 

A. No, sir. 

Q. The same contract? A. The same contract. 

(Witness Continuing:) The time the contract 
was made Mr. Fenwick would have nothing to do 
with it—at the time Mr. Hathaway made [138] 
the contract. I had no contract with Fenwick at all; 
never made no contract with Fenwick at all. I got 
paid for the work I did through supplies and money 
through the Mercantile office at Missoula. There 
was a little left over for me after I had paid for my 
supplies. I don’t know whether I was paid cash or 
by check. It was the same thing. I got it from 
the head bookkeeper—the head bookkeeper used to 
do all his cash business there—not the bookkeeper at 
the mill. I know his name well if I could think of it. 
G. W. Fenwick sent a scaler up there to scale the logs 
I cut—as I cut them and brought them to the river 
bank. That man came from the mill at Bonita, and 
I suppose Mr. Fenwick sent him out. I was in 
Cramer Gulch in 1886. In the spring of 1886, when 
I came down from Bonita, I went down to the office 
and A. B. Hammond sent me up to Blackfoot. He 
was in the office at the Missoula Mercantile Company ; 
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he sent me up on the Blackfoot to drive team, 
horses that time, and I went up. I was up there a 
very short time on the Blackfoot, came down from 
the hills and went down below Missoula about six 
miles with a man by the name of John Rankin. 


Recross-examination. 

I testified that I bought one or two horses from 
Mr, A. B. Hammond. It was two horses. I paid 
for those horses with those logs that I cut for them 
at $4.00 a thousand. In other words, in my account 
with the Missoula Mercantile Company I was charged 
with the price of those two horses, and when I came 
to settle up with the Missoula Mercantile Company, 
I was paid just that much less; that is to say, the 
price of those two horses from what was coming to 
me, and less the supplies that I had. [139] 


Redirect Examination. 
The contract for those two horses was made be- 
tween me and Mr. A. B. Hammond personally. 


[Deposition of Thomas Guinnane, for Plaintiff. ] 

The deposition of THOMAS GUINNANEH, a wit- 
ness called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff, as fol- 
lows: 

Direct Examination. 

I reside about five miles west of Bear Mouth. My 
business is farming principally; I have worked a 
little in the woods. Formerly I resided in the neigh- 
borhood of Tyler Gulech—within a mile of it. In the 
spring of ’87 I remember my mother boarding some 
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loggers at a place called Carlin, now named Nimrod. 
Those loggers were rolling logs in the river on the 
north side right below the section-house. The logs 
that they were rolling into the river had been cut 
on both sides of the river. The logs that they rolled 
in there at Carlin did not come from the vicinity of 
Tyler Gulch, but I saw these men taking from Tyler 
Gulch and piling up on the banks of the river by 
Tyler Gulch Toll Bridge. I did not know who the 
men were that took the logs. J saw some logs taken 
from the vicinity of what is known as Medicine Tree 
Hill. Some of them were piled up at Carlin that 
were taken off from the west side of it. To the best 
of my knowledge these logs were taken out the winter 
of ’86 and ’87. The men that cut the logs on Tyler 
Creek boarded at my mother’s house the fall of ’86. 
Felix Cyr was one of the man who worked there. I 
think these logs were put in the river there at the 
Tyler Bridge. I couldn’t say where they were ulti- 
mately taken. J knew of the existence of a sawmill 
at Bonita, in the spring of ’87. ‘There was no other 
mill being operated [140] there that I know of 
along the river that those logs might have been driven 
to. Mr. Fenwick was foreman over the men that 
drove the logs into the river at Nimrod. 


Redirect Examination. 
I recognized these portions where I saw them cut- 
ting timber off as what is now known as sections 22 
and 26 and a part of section 24. 
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The deposition of PATRICK JOYCH, a witness 
called and sworn on behalf of the plaintiff, was of- 


fered and read in evidence by the plaintiff, as fol- 
lows: 


Direct Examination. 

I reside at Potomac, Montana. I am farming. 
I have resided in the State of Montana since ’82, 
and am about fifty or fifty-one years old. I live 
in the Potomac Valley, Camas Prairie, which is a 
tributary to the Big Blackfoot Valley. I was first 
employed logging at the Eckwall Camp in the fall 
of ’85. I worked until toward the spring of ’86. 
Hckwall Camp was located on the Nine Mile Prairie 
on the north side of the Blackfoot River. I did saw- 
ing around the Eckwall Camp, sawing standing 
trees. I couldn’t tell how many log feet were cut 
in the Eckwall Camp in the winter of ’85 and 86; 
most of the logs that were cut that winter in the Eck- 
wall Camp were hauled into the Big Blackfoot River. 
I took most of my pay out in grub, part of it I got 
paid at the Mercantile Company. I received the 
grub that I got for my pay from the Eckwall Camp. 
They didn’t have much of a supply store there— 
T didn’t think they was good—I drew all the grub 
I could. For the balance of my pay for my work 
W.H. Hammond gave me an order on the Mis- 
soula Mercantile Company. ‘That is what is the Mis- 
soula Mercantile Company now. I don’t remem- 
ber what was the title then. The way I came to get 
paid [141] the balance due me was this. I was 


The United States of America. 157 


(Deposition of Patrick Joyce.) 

at headquarters, Mr. Henry Hammond’s headquar- 
ters at Clinton, and he gave me an order for the 
balance on the Mercantile store at Missoula. After 
the Eckwall camp broke up, I went to work at Head- 
quarters at Wish Creek, and was employed there by 
George Hammond. I worked until the time of the 
drive in the spring of ’86. My particular work at 
that time was mostly sawing. J worked awhile with 
J. B. Seely and awhile with Tom Ginn. I worked 
for Ernest Kilburn. The cutting that I did in the 
spring of ’86 was at the mouth of Fish Creek—from 
there on down below the mouth of Elk Creek. I 
at that time had heard of a claim called the Edgar 
claim. I did not do any cutting on that claim. I 
don’t think that claim had been cut in the spring of 
’86. The logs that we worked on there at the mouth 
of Fish Creek in the spring of ’86 were what we call 
go-deviled into the river. They were driven in the 
river. I think Bob Coombs had charge of the drive 
for the Hammond Camp on Fish Creek. I think 
George Hammond was there also. I went down the 
river part of the way with the drive that spring, 
down below the mouth of Elk Creek. The logs were 
being driven downstream. ‘That spring there was a 
mill at Bonner, known as the Blackfoot Mill, and 
there was no other mill on the Blackfoot River at 
that time to which logs could have been driven. I 
have seen the old Sontag Ranch several times. I 
worked in the woods there that spring. I quit work- 
ing under George Hammond at the Fish Creek Camp 
when I was on the drive. I was on the public sur- 
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vey of the lands in the Blackfoot Valley. I worked 
there until fall. 

@. Were you ever employed by any Special Agent, 
or employee of the General Land Office of the United. 
States to do any [142] scaling for the Big Black- 
foot Valley ? 

A. I was engaged to help Scales, help packing, 
help them cruising and showed them lines and help. 
them run out lines and help them count stumps in 
several places. 

Q. And Mr. Scales was an employee of the Gov- 
ernment, was he not? A. Yes, sir. 

(Witness Continuing:) While I was working: 
for Mr. Scales I helped do the counting of stumps: 
on the Edgar claim. That was when Scales was. 
cruising there; I don’t remember the year now: 
it was several years after I quit working for Ham-. 
mond. We scaled and counted the stumps on the 
Edgar claim and when we got through counting that 
piece of ground, then we tallied up to see how we: 
stood; it was about right; had the same count. I 
have no recollection now of the number of trees L 
counted; I had then but I have forgotten it now. 
The cutting on the Edgar claim had been general 
and was not confined to particular spots. It was: 
very nice timber. The best merchantable part of the 
timber was cut off. No one was living on the Edgar 
claim when I counted it. Referring to the time I 
was working for George Hammond at the Fish Creek. 
Camp, I saw A. B. Hammond on the drive there. 
He came to where we were driving. ‘That was in the- 
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year 1886. I heard a conversation between A. B. 
Hammond and George Hammond at that time— 
made it public to the men. At that time there was 
quite a few quitting and discharged, and they were 
shorthanded there, and A. B. Hammond came up 
there and he finally told George Hammond that the 
next man that would go down he, that is George Ham- 
mond, would go down, too. The [143] work that 
-was being done by me and Mr. Scales terminated 
suddenly. I kept copies of the records made at that 
time in the field. Scales took them away with him. 
J have never seen those records since. 


Redirect Examination. 

Mr. Hammond wasn’t there very long in and about 
Fish Creek Camp at the time of this conversation 
with George Hammond. I couldn’t say whether at 
cany time he was there they were engaged in driving 
jogs or handling the logs. He was there and that 
was the orders he gave George Hammond. 


Recross-examination. 
That was the only occasion on which I saw Mr. A. 
‘B. Hammond up on Blackfoot. I have seen him 
afterwards since then. 


Redirect Examination. 
T never saw him at any other time that I know of 
syhen logging was being carried on. 


[Deposition of John Graham, for Plaintiff. | 
The deposition of J OHN GRAHAM, a witness 
called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff, as fol- 
lows: 
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Direct Examination. 

I am sixty-seven years old, and reside at Potomac, 
or at Nine Mile Prairie at present. I am a rancher 
by occupation. I have lived here since 1886. I used 
to work for the defendant, commenced working at 
logging in the Big Blackfoot Valley in 1886. I sup- 
posed I was working for Mr. Hammond. I was not 
employed at all. I was sent up to the Cunningham 
Camp by Henry Hammond. Cunningham Camp 
was located at that time at what was known as the 
Kckwall Camp. The camp was located on the edge 
of what is now known as Nine Mile Prairie. I 
worked at the Eckwall Camp pretty near all winter 
under the direction of John Cunningham. The 
nature of my work was driving horses, engaged in 
[144]. hauling logs. The land on which the timber 
was cut and from which J drove the logs in the year 
of ’86 in the neighborhood of Eckwall Camp was sec- 
tions 17 and 18, in township 14 north, range 15 west. 
I have no recollection of the amount of logs that I 
took off. The logs were taken to the river that win- 
ter. They were finishing building a mill on the 
Big Blackfoot River at Bonner. I have never seen 
any other mill on the river that winter to which the 
logs could have been conveniently driven. After IL 
finished my work at the Eckwall Camp, I think I 
worked awhile at the Fish Creek Camp in the spring 
of the year. I was just a general hand around the 
camp. I was working under Robert Moore, who was. 
foreman of the camp. I don’t know anything about 
to whom the camp belonged. For my work I was 
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paid by an order from Bonner to the store. I cannot 
recollect who sent the order to me at Bonner. The 
store I refer to is that known as the Missoula Mer- 
cantile Company’s store at Missoula. I was always 
paid in cash on these orders of the Missoula Mercan- 
tile Company. I helped work in the spring of ’87, 
near the camp on Belmont Creek; worked awhile 
with a man by the name of Harrington that was tak- 
ing charge of the company, doing some shore logging. 
I don’t know what the sections were. This was in 
the summer of ’87 before the drive. Possibly it was 
the foreman asked me to go there to that place on 
Belmont Creek. I didn’t get any order from Mr. 
Hammond. Generally, if the foreman wanted a 
man, I just had a chance to go to work. I have no 
idea or remembrance of the quantity of logs that 
were taken off there. And these logs went into the 
Bonner River the same as the rest. I couldn’t tell 
you the number of the section. [145], I think there 
were others working there besides me and Harring- 
ton in the fall of ’87. I supposed I was working for 
the Hammond people, was sent up by Mr. Henry 
Hammond, but cannct recollect where. I worked on 
the Longley Flat in the fall of ’87 or ’88. Robert 
Moore had charge of this work, on Longley Flat. 
Pat Hayes came there in the winter—he run the camp 
in the winter. The first work we done was in a camp 
under Hayes. As usual my work consisted on the 
Longley Flat of a team and it continued there until 
such time as they went on the drive. In the winter 
of ’°88 and ’89 I was working for Pat Hayes. L 
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worked for R. J. McLaughlin in the spring of ’89. 
His camp was on Blanchard Creek in the fall. I 
worked for him in the winter, sometime in the spring. 
The logs that were cut off in the vicinity of that camp 
were taken to the Clearwater. 

Mr. HALL.—I will cut out what follows because 
it has reference to section 8, which has been elimin- 
ated. 

(Witness Continuing:) In the fall of ’89, before I 
went to Blanchard Creek I was employed at the 
Headquarters Camp, at Fish Creek. Skidded logs 
pretty nearly all that summer or a good part of the 
summer ; these logs came from lands east, I think, of 
Sontag Ranch. I guess that would be the direction. 
At the time I skidded the logs out of there I think 
there had been no logs cut at that time on the land 
lying to the south of the Sontag ranch house. There 
might have been. I don’t know. I wouldn’t be 
sure. I won’t say anything about it, anyway. I 
never hauled any logs off of the claim known as the 
Edgar claim. I think I was in the office of the Mis- 
soula Mercantile Company to get my pay during the 
spring of ’87. I met there Mr. A. B. Hammond; at 
any rate, then or sometime [146] while I was 
working up the Big Blackfoot, Mr. Hammond asked 
me how many logs we had got down on that drive; we 
drove from Gold Creek ; I told him probably the fore- 
man of the drive would tell him. 


Redirect Examination. 
R. J. MeLaughlin, I don’t know where he is. I 
haven’t heard anything of him for the last two years; 
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I think he is in the western part of the State or in 
Idaho. Bob Coombs is dead. At the time I was 
working on what is known as Longley Flat, I don’t 
think that Mr. Longley lived there. If my memory 
serves me right, it was after that that he lived there. 
I remember of seeing him living in that immediate 
vicinity. I couldn’t tell you whether the cutting that 
was done on the Longley Flat was done around the 
immediate vicinity of where I afterwards saw his 
buildings. The logs were cut in the neighborhood. 
The camp was very close to where he built his build- 
ings. The timber was cut pretty close on one side 
where the camp was located. While I say it was cut 
pretty close to the camp, I don’t know the distance 
from the buildings. 


[Deposition of M. J. Haley, for Plaintiff. ] 
The deposition of M. J. HALEY, a witness called 
and sworn on behalf of the plaintiff, was offered and 
read in evidence by the plaintiff, as follows: 


Direct Examination. 

I reside here in Helena. By occupation I am 
Chief Probation Officer. I have lived with my fam- 
ily in the State of Montana twenty-three years, but I 
will be in Montana twenty-seven years next Decem- 
ber. Iwas employed as a Special Agent of the Gen- 
eral Land Office of the United States and I lacked a 
little over four months of filling that position for 
eight years. It was the latter part of [147] De- 
cember, 1884, that I began to act as Special Agent and 
I continued so to act until July 31, J think it was, 
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1892. I made an examination of the land known as 
the Edgar claim, that is the southeast quarter of sec- 
tion 28, township 14/ north, range 14 west, to ascertain 
the amount of timber cut therefrom. TI counted the 
stumps and averaged, it was not a perfect scale. I 
didn’t make a stump and top scale to ascertain the 
board feet. I made two separate examinations in 
that region, one two years after the other. The first 
examination was made, I think, in 1886. It might 
have been ’87, but it was ’86 or ’87. It was in the fall 
of the year or late in the summer. I have forgotten 
as to the manner in which the timber had been cut 
and removed. I investigated so many cases that I 
have forgotten. At that time I made notes of my in- 
vestigation. JI had a book, something like a scaler’s 
book, and each evening we would meet there and I 
would put down the aggregate amount that each one 
would report; I think there were five of us for awhile. 
I had a talk the other day with Mr. Helmick and he 
said there were but four when he was with me, that 
is there were five of us but there was one that didn’t 
do any sealing. I think it was on the first examina- 
tion, which was in the summer, that Mr. Reeder was 
with me. J do not remember now the amount of tim- 
ber that had been cut off, not even approximately; I 
couldn’t guess at it now. As to whether all or just a 
portion of it had been cut off at that time, I think 
the tract that we examined, if I am not mistaken, the 
largest timber was cut, the so-called saw timber, I 
think it was, I am not sure. I don’t remember 
whether there were any trees left standing over the 
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area from which saw timber had been taken. It was 
in the neighborhood of three years after [148] my 
visit with Mr. Reeder that I went back there again 
with Mr. Helmick. There was more timber cut in 
that region at the time of my visit with Mr. Helmick 
than had been cut at the time of my visit with Mr. 
Reeder. 

Q. Did you have any conversation with any person 
in regard to the timber that had been cut from that 
quarter section ? A. What quarter section ? 

Q. The Edgar quarter section. 

A. You have got around on different places. 

Q. I understand you, I am asking you solely about 
the Edgar quarter. 

A. Yes, I have talked with persons about that. 

(Witness Continuing:) I had a talk with Mrs. 
Edgar, the entryman’s wife. I don’t remember 
whether [ had any talk with any person who claimed 
the logs that had been taken off. I might have. 
Now, that you have refreshed my memory and asked 
if I had any talk with Henry Hammond, I think per- 
haps I did. He was not present on the claim when 
Iwas there. If I hada talk with him at all, I think it 
was at Bonner. I have no notes now that would re- 
fresh my memory as to the amount of timber that I 
found had been cut on the Edgar claim. As to what 
became of my notes, if you will allow me to explain— 
along about 1893 I was under the impression, I was 
so informed, that all those cases were dismissed, and 
whether myself or whether my wife destroyed those, 
I don’t know, in fact, I don’t know what became of 
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them; I have looked for them since. When I made 
examinations at the Edgar claim, I think there were 
some logs cut on the ground that had not been re- 
moved. As to [149], the character of the timber 
that was cut down, merchantable sawlogs or of a gen- 
eral character, I am not certain, I am not sure about 
it; I think that they were sawlogs. 

I was familiar with the market value of timber in 
that vicinity during the time I made my several ex- 
aminations there. That value was about $10.00 a 
thousand for manufactured lumber, board measure; 
that is such lumber as could ‘possibly have been manu- 
factured from the logs found there in the vicinity 
of the Edgar claim. I don’t think there were any 
other sawmills on the river during the time I made 
my several visits to the Edgar claim to which the logs 
eut therefrom might have been driven. I know of 
a sawmill at Bonner. I don’t know who was operat- 
ing that sawmill at Bonner during those years. The 
party that seemed in charge of the whole thing was 
Henry Hammond. I don’t know who was in the full 
charge of the sawmill at Bonner. I know Mr. C. H. 
McLeod. I did not have any dealings with him in 
regard to these timber trespasses. I don’t think I 
had any conversation with him in regard to the own- 
ership of the mill at Bonner. I might have, but if I 
did, I have forgotten. I do not know what Mr. 
MecLeod’s business was during those years, but I did 
know what his business was later on. I was not 
friendly with Mr. McLeod during those years. I first 
got acquainted with him—I knew who he was from 
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perhaps ’87 or ’88. I knew that he was working in 
the mill owned by the Missoula Mercantile Company. 
I knew A. B. Hammond during those years. He was 
located at that time at Missoula. As to his occupa- 
tion, I understood him to be an officer of the Mon- 
tana Improvement Company, not the president, I 
think Mr. Bonner was the president, but latterly he 
was president of the Missoula Mercantile Company, 
as I [150] understood it. During those years of 
my official capacity, I examined to ascertain what 
disposition was ultimately made of the logs that were 
being cut by Henry Hammond in the Blackfoot 
Valley. I think it was shipped different places. I 
have forgotten where. It was sawed into lumber 
at the Bonner Mill, as I understood it. I should 
say that the fair market value of this saw lumber 
at the Bonner Mill, from, say, the years 1886 up until 
1890, or 1892, was somewhere between $7.00 and 
$10.00 a thousand. I don’t know, but I suppose 
the price increased according to the grade and size 
of the lumber. I had a conversation with A. B. 
Hammond about the general cutting up and down 
the Big Blackfoot River. I don’t know as I had 
a conversation about the cutting on the Edgar claim. 
IT don’t remember what Mr. Hammend told me of 
the general cutting, only that I know he would as- 
sert that they were cutting within legal bounds and 
all that. 

Q. That is, he, and the other Hammonds, they 
were cutting on the Blackfoot and they were living 
within the law. 
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A. That the company, I don’t remember the ex- 
act statement, but it was to that effect, that they were. 

(Witness Continuing:) I think we had a talk 
about it two or three times, perhaps oftener than 
that. 

Q. Did Mr. Hammond, or did he not, assume to 
be in control or have anything to do with that cutting 
that was then going on on the Blackfoot River? 

A. He let me know that he was the head of the 
whole thing. 

Cross-examination. 

Q. What did Mr. Hammond say to you? [151] 

A. I don’t remember what he said, but the im- 
pression he gave me was that he was the—that it 
belonged to the company. 

(Witness Continuing:) That is the impression 
that I have now and that was told me twenty-five 
years ago. I got the impression from George R. 
Ogden, whose father was connected with the General 
Land Office, that these cases, including within them 
the matter of the Edgar claim, were dismissed along 
about 1893. George R. Ogden was graudated from 
the Washington High School about ’85. His father 
was G. V. N. Ogden. The latter had a position in 
the General Land Office, sort of charge of fraudulent 
timber cutting in Montana. He was in the service 
in Washington City when I was appointed. In 1889 
he was solely in Montana in charge of matters here; 
in 1890, in Idaho; and in 1891 back here again in 
Montana. In 1889 Mr. Ogden was at Thompson 
Falls—I am sure. As to when I got this information 
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from Mr. Ogden, I don’t remember when it was; I 
think I received the information from Mr. Ogden, 
but it might have been from the United States Dis- 
trict Attorney for Montana, Mr. Weed, but I didn’t 
receive the information until at least the fall of 
93. I was out of the service July 31, 1892. It was 
about a year after that that I heard those cases were 
dismissed. The elder Mr. Ogden discussed with me 
the merits of these cases, including the Edgar claim. 

Q. I will ask you, Mr. Haley, if at any time when 
you took up the merits of this Edgar claim, or any 
other of those timber trespass cases pending in Mon- 
tana at that time, whether you made any written 
statement and submitted the same to Mr. Og- 
den. [152] 

A. Well, Mr. Ogden and I discussed the thing, and 
I think it is in his handwriting. He wrote a state- 
ment and we signed it. 

Q. Reciting what you told him about it? 

A. I don’t remember, except that it was along the 
lines, that years had elapsed and it was doubtful 
about the result of the case, something of that sort, 
I don’t remember what it was. 


Redirect Examination. 

I don’t know that George Ogden ever became the 
attorney for Missoula Mercantile Company. I don’t 
know how long after 1891 he quit the Government 
service. As I understood, he was a clerk in the Gen- 
eral Land Office for atime. The last I saw or heard 
of George R. Ogden, I saw him at Livingston here 
a few years ago. I think he remained in and about 
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Missoula in the years succeeding 1891 for some time, 
at different times. He was in the office of the at- 
torneys for the Missoula Mercantile Company, Mr. 
Marshall and My. Stiff. I don’t know, but I think 
this was immediately after he quit the Government 
service. I think that he had been a clerk in the Gen- 
eral Land Office before he came to Montana and went 
into their office. 

Q. And during the time that Mr. George R. Ogden 
was there in the office of Marshall & Stiff, his father 
G. V. N. Ogden was a clerk in the General Land 
Office at Washington, was he not? A. In 1891? 

Q. Yes, 1890, 1889, and 1891. 

A. I think he died before 1891, I am not sure, 
though, whether or not he was living at that 
time. [153] 

(Witness Continuing:) G. V. N. Ogden was living 
and in the employ of the Government at the time 
this statement was made and signed by myself and 
him. Young George R. Ogden at the time that state- 
ment was made and signed was, I think, here in town 
in the employ of the Government. 


Friday, January 17th, 1913. 

[Testimony of Charles T. McCullach, for Plaintiff. } 

CHARLES T. McCULLACH, a witness called 
and sworn on behalf of the plaintiff, testified as fol- 
lows: 

Direct Examination. 

I reside at Uplands, California. By occupation 
I am assistant cashier of the First National Bank. 
I have resided at Uplands eleven years. I think I 
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have occupied my present position with the bank six 
years. They made a change there since I have been 
there. Formerly I resided in Montana. I first 
went to Montana in 1888. I was employed by the 
Helena Lumber Company in Helena. A man by the 
name of Cameron was manager of the company, I 
think, and he employed me to work there. J was 
bookkeeper, and as such pookkeeper had charge of 
the accounts which indicated the source from which 
lumber was procured by the Helena Lumber Com- 
pany. I cannot quite give from memory all of the 
mills from which lumber was received by the Helena 
Lumber Company during the time I was employed 
by it; but the principal shipments were from Bon- 
ner. As to the name in which the account between 
the Helena Lumber Company and the Mill at Bon- 
ner was carried, my recollection is that part of the 
time it was carried as the Blackfoot Milling and 
Manufacturing Company. It was afterwards 
changed to the Big Blackfoot Milling Company. { 
don’t remember the exact length of time I remained 
at the Helena Yard—jJust one season. While I was 
working there in the [154] Helena Yard I saw A. 
B. Hammond there. Apparently he was looking 
over the business there in a general way. As a book- 
keeper I had conversation with him in regard to the 
business of the Helena Lumber Company. lL 
couldn’t say that he made a thorough examination 
of the books or anything of the kind, but where mat- 
ters came up that he wanted to know—that ls, he 
had access to the books. I would not say that he 
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made a thorough examination or anything like that, 
put in any great length of time looking at the books. 
He would ask questions about them. I was ac- 
quainted with Thomas G. Hathaway, Sr. He was 
present at the Helena Lumber Yard during part of 
the time I was working there. I have always xecog- 
nized him as an auditor, but he acted also in the 
capacity of a salesman, a general adviser. I was 
employed by a firm known as D. H. Ross & Company, 
located at Missoula, Montana. I am not quite clear 
as to the year when I entered the employment of that 
concern, whether it was 1890 or 1891. The circum- 
stances under which I was employed to work in that 
yard were as follows: After I left the Helena Lum- 
ber Company I went South and was brought back to 
Helena as a witness in a case that the Helena Lum- 
ber Company had with Cameron, their manager. 
He defrauded them of some money, and I was one of 
the witnesses there, and during the time I was there 
as a witness, Mr. Thomas G. Hathaway asked me to 
go to Missoula there and take charge of the books. 
He said that they had a bookkeeper there that was 
not satisfactory and I went over and took his place. 
That was in the D. H. Ross Yard. I don’t know at 
that time who owned that yard, but during the time 
that I was there it developed that W. H. Hammond 
owned it personally. He is sometimes called Henry 
Hammond. D.H. Ross & Company received [155] 
its supply of lumber principally from Bonner, but 
not necessarily altogether. I am not quite clear on 
the point as to the name in which the account be- 
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tween D. H. Ross and Company and the mill at 
Bonner was carried. I was of the impression that 
it was carried in the name of the Blackfoot Milling 
and Manufacturing Company, and about the time of 
the transfer and after that in the name of the Big 
Blackfoot Milling Company, but it is possible that 
they had an account there with W. H. Hammond 
personally. I would not say positively as to that. 
I had no occasion to think about it since. Jt has 
been sometime ago. I do not remember of Mr. A. B. 
Hammond ever speaking to me about my employ- 
ment with the D. H. Ross & Company yard during 
the time I was there when it was run in the name of 
D. H. Ross & Company. Afterwards I was manager 
of that yard, under a different name. I rather 
think the name was changed before I became man- 
ager to the Big Blackfoot Milling Company. I 
don’t remember the exact date I was made manager. 
I was there likely about three years, I think possibly 
1892. It was sometime in the winter when I took 
charge. More than likely, about January 1, 1892. 
I would say that, but I would not say so positively. 
The final arrangement resulting in my employment 
as manager of that yard was made by A. B. Ham- 
mond personally. 


Cross-examination. 
The Helena Lumber Company was a corporation. 
I do not know of my own knowledge whether A. B. 
Hammond owned any stock in that corporation— 
only the verbal statements of the officers of the com- 
pany. I know nothing as to the actual fact of 
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whether he did own any stock there or not. As to 
who else I know as owning any stock there, I don’t 
remember [156] of ever seeing a stock book and 
I could not say that I did. There were men there 
that were recognized as being in authority and they 
would recognize the stockholders in a general way, 
and myself, as an employee of the company, recog- 
nized them; as to the names of those stockholders— 
Valentine H. Coombs was President and Cameron, 
my recollection is that his initials were W. H., was 
Secretary, and there was a young man that was 
manager of the planing-mill by the name of Gunter. 
He claimed to have $2,500 worth of stock in the com- 
pany, and a man by the name of Hoskins. The 
Missoula Mercantile Company did not gown any of 
the stock in that corporation to my knowledge. 
The firm of Eddy-Hammond & Company did not 
own any stock in that corporation to my knowledge; 
nor did the Montana Improvement Company. W. 
H. Hammond who was connected with the Company 
was the same W. H. Hammond who was at the Bon- 
ner Mill. That concern at Helena received ship- 
ments from the Bonner Mill. I do not know of any 
shipments being received from the Bonita Mill. As 
to other shipments being received from any other 
mill than the Bonner Mill, we shipped some Oregon 
fir from coast points. It was a retail lumber yard, 
but we shipped nothing but Montana lumber, except 
where the architect’s specifications called for outside 
material. We sold nothing but Montana lumber 
generally. Possibly we may have bought our Mon- 
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tana lumber from other mills than the Bonner Mill, 
but I do not remember that we did. Our instruc- 
tions were to use everything we could from the Bon- 
ner Mill, only buy outside lumber when the specifica- 
tions required material to be used that we could not 
get at Bonner. That is the way I understood it. 
The only knowledge that I have as to whether A. B. 
Hammond was a stockholder of that corporation or 
not, is the statements of the officers of the Company 
there tome asto [157] who was in authority and 
who had the right as a boss over me and those who 
I was told had rights as a boss over me were those I 
have named as stockholders. Everybody told me 
that a man by the name of A. B. Hammond owned 
that mill. He stood in a different arrangement than 
any of these other persons that I have named. He 
was not an officer of the corporation, but he was 
recognized as the general financier of the company. 
It was at both places that he came to look over my 
books. I couldn’t state how often Mr. A. B. Ham- 
mond came to Helena while I was there. Not very 
often. I was there just one season and during that 
time I couldn’t state that I saw him more than five 
or six times. I cannot give the dates approximately 
when Mr. Hammond was there. As to when the 
season that I speak of began and ended, I don’t 
remember. My recollection is that I went there be- 
fore the opening of the season, sometime in the win- 
ter or spring like, and remained there sometime 
until the following fall or winter. At Helena the 
weather is so bad, we recognize the summer season 
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different from the winter season. When I say I was 
there one season, I mean I was there something less 
than a year. My recollection is that it began in 
1888, I could not say positively though. It began 
and ended in the same year. By going there the 
first of the year and staying there less than twelve 
months, it would begin and end both in the same 
year. I did not remain there during two years. 
This Helena Lumber Company handled other com- 
modities besides dealing in lumber, namely, coal and 
lime, and possibly we did handle some building 
paper. 

Q. Just what do you recollect that Mr. Hammond 
instructed you about when he was there these five 
or Six or seven occasions during that year that vou 
were there? Did [158] he ever give you any ac- 
tual instructions, or did he merely examine the books 
or ask for some information ? 

A. Well, the only particular thing that I recollect 
was in regard to some matters that had taken place 
before my time. He came to the office one day, the 
manager wasn’t there, and he asked me in regard to 
issuing stock and spoke to me, in a general way, as 
if I knew what he was talking about. JI remember 
that one thing distinctly, that there was some ques- 
tion about the security that these small stockholders 
had put up for their stock. As I understood from 
his conversation, they had not paid for their stock. 
It was sold to them as a credit proposition and there 
was some question about the securities, and he asked 
me in a general way as bookkeeper why I did not 
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understand these things. It was before my time 
and it was a question that I did not understand and 
did not know anything about. 

(Witness Continuing:) He asked me some ques- 
tions connected with the stock at the organization of 
the Helena Lumber Company itself. It was organ- 
ized before I went there. That is the only thing that 
I remember particularly about. I was at Bonner 
and saw the plant there. It was quite a large estab- 
lishment; they cut a great many thousand feet of 
lumber. There was nothing to show me at the lum- 
ber yard what particular land any lumber came 
from, whether it was from a piece of land known as 
the Eddy claim or whether it was from a piece of 
railroad land. 

Q. So that merely going to this yard of the Helena 
Lumber Company and making an inspection of that 
lumber-yard, you couldn’t tell whether it came from 
Government land or railroad land, could you? That 
is, Mr. Hammond couldn’t [159] tell, if he had 
gone there and made an inspection of that lumber? 
No accounts were kept of that? 

A. Not to my knowledge. 

(Witness Continuing:) There was nothing that 
came under my observation in the way of records 
kept at the Helena office which would show where 
the lumber that was in that yard came from, so far 
as the section of land from which it had been cut was 
concerned. There was nothing that came under my 
observation in the way of records that would tell any 
man whether a piece of lumber came from one sec- 
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tion or another section of land. With regard to the 
Helena yard, an account was kept of the lumber that 
came from the Blackfoot Mill. My recollection is 
that when I first went to the Helena yard, the ac- 
count was in the name of the Blackfoot Milling 
and Manufacturing Company. I can say positively 
that the account was never kept in the name of the 
Blackfoot Mill, but I would not say positively that it 
was not at first kept in the name of Henry Hammond 
or W. H. Hammond. I know that the lumber was 
always billed out on their regular billheads, and the 
first company was the Blackfoot Milling and Manu- 
facturing Company, what was afterwards changed 
to the Big Blackfoot Milling Company. Of course, 
they had their regular printed billheads. It was all 
billed out in that way. I don’t know anything about 
prior to the time I went there, but at the time I ac- 
cepted my first employment, there was a corporation 
known as the Blackfoot Millmg and Manufacturing 
Company, and though my employment was after the 
organization of that corporation, it may have been 
that the account was kept in the name of Henry 
Hammond or W. H. Hammond, so far as the busi- 
ness there in Helena is concerned. The time I went 
to Helena, I did not have any knowledge or [160] 
information as to whether Henry Hammond, called 
also W. H. Hammond, was at that time the lessee of 
the Blackfoot Mill. It was never developed to me 
that Henry Hammond was the lessee until I got in- 
terested in D. H. Ross & Company’s books at Mis- 
soula. Then I learned he was at that time the lessee. 
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I don’t think I learned that he had for sometime 
prior to that time been the lessee. J don’t think that 
part of it was developed to me from the accounts 
that I had charge of. JI would not touch on that mat- 
ter, you see. As to the circumstances under which 
D. H. Ross & Company went out of business, I am 
not clear whether that occurred at the same time 
that the Bonner Mill changed its name or not. That 
is one point that I am not clear on, or why they 
changed the name. I don’t know about that. I 
know it is a fact that the lumber yard of D. H. Ross 
& Company account with the Bonner Mill was made 
over to Henry Hammond, also called W. H. Ham- 
mond. I know it developed from the books, in mak- 
ing the entries on books, that W. H. Hammond was 
the sole owner of the retail yard at Missoula, where 
we were just retail sales agents. I couldn’t swear 
positively as to the time this ceased to be D. H. Ross 
& Company’s yard. It has been so long ago, it is 
pretty hard for me to remember these things. It 
may have been 1891, 1892 or 1893, along about that 
time, and when the transfer was made, it was made 
to the Big Blackfoot Milling Company. 

Q. From the Blackfoot Milling and Manufactur- 
ing Company, the earlier corporation that had 
existed ? 

A. No; my recollection is that the transfer was 
made either exactly at the date of the change of the 
name or afterwards—the change of the name from 
Blackfoot [161] Milling and Manufacturing Com- 
pany to Big Blackfoot Milling Company. 
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(Witness Continuing:) I remember that a change 
did take place during the time I was there and a new 


corporation was organized. With regard to this. 


new corporation, the Big Blackfoot Milling Com- 
pany, I never knew anything about it or who its 
stockholders were. I couldn’t say whether they 
were the same people or different people from those 
who were connected with the Missoula Mercantile 
Company, only as to their authority over me in the 
position that I occupied, and they were the same 
people that I knew were connected with both com- 
panies. I never had any idea and IJ did not know 
what were Henry Hammond’s relations to the Mis- 
soula Mercantile Company. So far as I know, he 
had no interest in the Missoula Mercantile Company 
at any time. Henry Hammond exercised authority 
over me as an employee of the Big Blackfoot Milling 
Company. A.B. Hammond made the final arrange- 
ments for my employment by the Big Blackfoot. 
Milling Company. He arranged for the salary I 
would be paid. With regard to that lumber-yard, 
and during the time I was there, Mr. A. B. Ham- 
mond was not there continuously. He left for a con-. 
siderable time. I don’t know about the date he left, 
I cannot remember even approximately. I remem- 
ber his going to Europe, but that was during the time 
I was at Helena. Afterwards, when I came back, [ 
remember his stopping for a considerable time away 
from the State of Montana, in Oregon I understood. 
None of the lumber was shipped by me out the state 
or shipped by the Helena Lumber Company out of 
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the state from the Helena Lumber Company yard, 
to my knowledge. It was all sold for local uses. 
[162] 

Q. Now, while you were an employee of D. H. 
Ross & Company, I understood you to say that you 
are not.sure how the shipments from from Bonner 
were carried on the books, whether in the name of 
Henry Hammond, or W. H. Hammond, or the 
Blackfoot Milling and Manufacturing Company, or 
the Big Blackfoot Milling Company. Is that right? 

A. I did not mean to convey the idea that I did 
not know at any time. I know, in the latter years 
that I was there, that it was all the Big Blackfoot 
Milling and Manufacturing Company. What I 
meant to say, and J think you will find that I did 
testify to it, was that I was not sure there was not an 
account with W. H. Hammond. That is the idea L 
meant to convey. 

Q. There may have been one before that account 
was opened in the name of Henry Hammond? 

A. It would be before, if at all. 

(Witness Continuing:) When I was at Helena 
the accounts were then carried in the name of the 
Big Blackfoot Milling and Manufacturing Com- 
pany; after the organization of the Big Blackfoot 
Milling Company, and after I came from Helena, all 
the accounts were carried in that name. I rather 
think it was either 1890 or 1891 that I went to Mis- 
soula and worked there in connection with this lum- 
ber-yard. I did not go from Helena, it was after 
my employment at Helena. With reference to the 
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sales of lumber from the Missoula yard, the lumber 
was sold for local use—it was a retail yard there 
and the lumber was all used in Montana, so far as I 
know. 

Redirect Examination. 

Mr. HALL.—Q. When was it that you learned of 
this supposed or alleged Henry Hammond lease that 
you spoke of, [163] was it during the existence of 
that lease, or after it ceased to exist? 

A. Well, I learned of it in a general way during 
the existence of the lease in the matter of adjusting 
the profits. I closed the books every year during the 
time I was there, which would be approximately five 
or six times, and during that time it developed that 
Dan. Ross had no interest in the profits of the busi- 
ness of the yard. 

(Witness Continuing:) These profits all went to 
the Bonner Mill—not directly to Henry Hammond. 
It developed that Henry Hammond was lessee of the 
Bonner Mill, and in that way the profits all went to 
Henry Hammond personally. At the time I turned 
the profits of the yard over to the Bonner Mill, [ 
knew from Hathaway’s statement to me as auditor 
of the company and adjusting the profits and losses 
of the business, that at that time Henry Hammond 
has a lease on the Bonner Mill. During the time I 
was at Missoula and at Helena, I was familiar with 
the market value in those yards of the sawed lumber 
that was being handled by them which came from the 
Bonner Mill. The price varied very much. We got 
into a fight there one time and the price ran down 
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pretty low. General prevailing market value, I 
think, was about $16.00, perhaps, for common lum- 
ber per thousand feet, board measure. As to what 
was the reasonable market value of the lumber that 
came from the Bonner Mill at the town of Helena 
while I was there, my recollection is that we got 
$23.00 a thousand foot for rough common lumber. I 
only quote from memory. I would not be positive as 
to that. I couldn’t say that at that time I was 
familiar with the cost of sawing that lumber. I was 
not familiar with the cost of cutting and rafting logs 
from the places they were cut to the mill. [164] 


Recross-examination. 

The value I speak of is the retail market value. T 
say that sometimes it was higher and sometimes very 
low. We sold rough lumber there at one time as low 
as $9.00 a foot at retail. I don’t know of my per- 
sonal knowledge about the stumpage value of the 
lumber during the years I was there. During the 
time that this lumber sold at $9.00 a thousand, there 
was a fight on, or a lumber war on, between my com- 
pany and other companies, and after the war ceased, 
the prices went up again. 

[Deposition of J. B. Seely, for Plaintiff. | 

The deposition of J. B. SEELY, a witness called 
and sworn on behalf of the plaintiff, was offered and 
read in evidence by the plaintiff, as follows: 

Direct Examination. 


I reside at Helena. By occupation I am a super- 
visor in the Forest Service of the United States. I 
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have resided in the State of Montana about twenty- 
eight years. My occupation during that time has 
been diversified—lumbering, a little farming, stock- 
raising, mercantile business, forest service. I was 
employed by the Hammonds in the Blackfoot River 
country. My work for them commenced the latter 
part of August or early in September in 1885. I 
was employed by George W. Hammond. I was at 
Spokane, Washington, when I was employed. The 
substance of my conversation with George W. Ham- 
mond when I was employed was this: He learned that 
I had some experience in lumbering in the Kast. 
And he met me in the Spokane Hotel; he told me that 
he was beginning some some lumbering operations in 
Montana and wanted me to go back with him. He 
did not at that time tell me whether these operations 
were being conducted for himself or for others; he 
never did at any time tell me in regard to who was 
managing and controlling these lumber operations. 
The first work [165] that I did for the Hammond 
outfit was at a point about six miles east of Missoula, 
at Bonner. At that time there was no mill there. 
They were then constructing a dam across the river. 
A man by the name of Cole had charge of that work. 
He seemed to be the man in the immediate super- 
vision of the work. I don’t recall that I ever saw 
A. B. Hammond about that work. After I had com- 
pleted my work on the dam at Bonner, I went to work 
at a point up the Blackfoot River from Bonner, com- 
mencing operations or building camps on a little 
stream, a tributary of the Blackfoot, known as Fish 
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Creek. This camp was located on section 28, town- 
ship 14 north, range 14 west. The first fall and 
winter we were engaged at Fish Creek camp, build- 
ing camps and cutting timber, and the work incident 
to logging. JI think it was in October, 1885, that we 
reached Fish Creek Camp and commenced work, and 
at that point and another point on the Blackfoot 
River it continued until February, 1889, and from 
there a short period of time at Bonner again, until 
about the first of August, 1889. This Fish Creek 
Camp was also known as Headquarters Camp for 
some time. During the time I was located at Head- 
quarters Camp, I visited a camp that had been occu- 
pied by Eckwall, that was in the following season, 
and a man by the name of Cunningham had charge 
of it. I don’t remember of meeting Eckwall, but I 
feel, in a general way, that such a man was operating 
there; it was commonly known in that vicinity as 
Kckwall’s Camp before Cunningham went there. I 
could not say about what section the Eckwall-Cun- 
ningham Camp was located on. I know where the 
Harrington Camp was, and was there repeatedly. 
It was near the mouth of Elk Creek, I wouldn’t name 
the section. It was a comparatively short distance 
down the river from the Fish Creek Camp. I could 
not name any of the sections [166] from which 
logging was done by Cunningham in the vicinity of 
the Eckwall-Cunningham Camp. I know there were 
logs taken from that camp and put into the Black- 
foot River and they ultimately went to Bonner. 
There was no other mill at Bonner except the Ham- 
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mond Mill at that time. It would not have been 
practical to have floated or driven those logs, or in 
any other manner transport them to any other camp 
or sawmill than the sawmill at Bonner. I knew of 
the Sontag Ranch. I knew of the Hammonds log- 
ging timber cut from there and putting it into the 
river. J don’t believe that the land lying on the east 
of the Sontag Ranch from the mill sloping to the 
west, was cut; the timber that I have in mind was 
adjacent, it might have included a part of the Sontag 
claim during the time that I have mentioned as being 
employed by those people. Perhaps I have in mind 
the timber that was cut by Boyd in there to the south 
and southeast of the Sontag ranch house, but that was 
after ’89, I think, and I don’t fix him with cutting 
in there with any certainty while I was there work- 
ing. J went down the river one spring—probably 
it was the spring of ’87. The drive was taken to 
Bonner and it was delivered at the Bonner Mill. 
After I went down the river with the drive, I re- 
mained in the employ of the Company on the Black- 
foot continuously. Now, I have used the term com- 
pany—we called the operations on the ground Henry 
Hammond’s account, and during a considerable por- 
tion of the time that I have specified, I had charge, 
to some extent, of the books and the accounts, the 
log accounts was handled as the Henry Hammond 
log accounts for a couple of years, as I remember it, 
and then it was changed. After that it was called 
the W. H. Hammond account—the same man, as I 
recall it. JI think the change was suggested to me 
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either by Henry Hammond [167] himself or 
George, I don’t remember which. I remember when 
we opened up the books going back that we made the 
change. J don’t think Mr. A. B. Hammond ever said 
anything to me about the accounts, or how they 
should be kept or entered. I don’t think I ever had 
any conversation with Mr. A. B. Hammond in regard 
to the operations on the Blackfoot River during the 
years that I was there. I don’t recall that I ever 
did see him about the workings or about the mill at 
Bonner—I don’t think that I ever did. While I was 
employed as bookkeeper at the Headquarters Camp, 
I gave orders to the men that were employed about 
the camp for their work on the Missoula Mercantile 
Company. As to the method of signing those orders, 
for the first year and perhaps the second year, I am 
not sure about the second, they were signed Henry 
Hammond. I think later there was a change and 
they were signed W. H. Hammond, unless I made a 
mistake and forgot the name of W. H. and called it 
Henry. I don’t recall at whose suggestion the signa- 
tures were changed, or the manner of signing those 
orders changed. George Hammond had charge of 
it; ordinarily he would be the man that would suggest 
it; if Henry Hammond had suggested it, why the 
change would have been made upon his suggestion. 
I don’t think A. B. Hammond ever made that sug- 
gestion tome. A. B. Hammond did not at any time 
have any connection with the logging operations that 
were being conducted on the Blackfoot while I was 
there. 
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Q. To refresh your memory, Mr. Seely, do you 
remember of a conversation you had last winter with 
Mr. Ira Lantz, Special Agent of the General Land 
Office, at the Shepherd Hotel, Missoula, Montana? 

A. Yes, sir. [168] 

Q. Did you not in that conversation tell Mr. Lantz 
that it was at the suggestion of Mr. Hammond ? 

Mr. BURNETT.—Is this cross-examination ? 

Mr. HALL.—Yes, it is; and the record may show 
that. 

Q. Didn’t you tell Mr. Iva Lantz that the change 
in the signature of these orders on the Missoula Mer- 
ecantile Company from Henry Hammond to W. H. 
Hammond was made at the suggestion of A. B. 
Hammond ? 

A. I did not, or if I did, it was not meant as A. B. 
Hammond. 

Q. I ask you to examine the signature, J. B. Seely, 
at the bottom of the affidavit, which purports to have 
been subscribed and sworn to before E. EH. Bennet, 
Special Agent of the General Land Office, on Novem- 
ber 24, 1909, at Great Falls, Montana, and ask you 
if that is your signature. (Handing witness docu- 
ment. ) 

A. That is my signature. 

(Witness Continuing:) I don’t recall whether I 
swore to that affidavit or not. 

Q. I ask you to read on the bottom, or listen while 
I read on the bottom of the second page, the follow- 
ing: ‘‘It was part of my duties as bookkeeper to draw 
and sign all checks in payment of wages and requisi- 
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tions for supplies which were needed at or paid for 
from Headquarters Camp; the requisitions for sup- 
plies were all drawn on the Missoula Mercantile Com- 
pany, and in sending the same, I signed the name of 
Henry or W. H. Hammond to them; the checks or 
orders for the payment of salaries were drawn on 
the Missoula Mercantile Company, [169] and in 
the beginning I signed them with the name of Henry 
Hammond, but on the suggestion of A. B. Hammond 
to me, I changed the form of the signature, and there- 
after signed them W. H. Hammond.’’ You have 
read that statement that I have just read, have you 
not? A. Just now I have. 

Q. It is incorporated in your affidavit made before 
Mr. Bennet on November 24, 1909? 

A. The paper itself is the best record; I don’t see 
any date. 

Q. I will ask you to examine the jurat attached 
there by E. E. Bennet, Special Agent, of the General 
Land Office, which says, ‘‘Subsecribed and sworn to 
before me this 24th day of November, 1909, at Great 
Falls, Montana.’’ You saw that affidavit, did you 
not? ZY CSS. 

(Witness Continuing:) The only way I can 
reconcile the statements made in this affidavit be- 
fore Mr. Bennet and my statements made on the 
witness-stand in regard to the change of the signa- 
tures on these orders on the Missoula Mercantile 
Company, is that I did not compare the affidavit as 
closely as I should have read it, because what was 
true then is true now, and as I have testified, I can- 
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not fix any time when A. B. Hammond did tell me to 
do that. And I now desire to testify that what I am 
stating before the notary at this time is true. 

Q. Did not Mr. Lantz in his conversation with 
you last winter in the Shepherd Hotel in Missoula 
also ask you about the change in the signatures on 
the orders of the Missoula Mercantile Company, and 
whether or not Mr. A. B. [170] Hammond di- 
rected that the change be made? 

A. My talk with Mr. Lantz at the Shepherd Hotel 
at Missoula, a considerable part of it, was without 
knowing who he was or what was his business; he 


recited things that occurred a long time before, and. 


exactly what he stated I don’t know now, but my 
reply was that it was a long time ago, and I didn’t 
remember it, and then he told me who he was, what 
his business was, and I wouldn’t undertake to say 
at this time what he said, or what I said in that 
conversation. 

Q. In other words, you might have told him in that 
conversation the same thing that was made in this 
affidavit before Mr. Bennet? A. I might. 

Q. Would it have made any difference— 

A. I want to qualify that, if I did, I don’t believe 
it was true. 

@. Would it have made any difference to you, Mr. 
Seely, if Mr. Lantz had disclosed who he was when 
you first commenced to talk to him? 

A. Only this, that I would have been more careful 
in statements if I had thought of anything other than 
a discussion of old times in Montana. 


t 
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(Witness Continuing:) I now want to be under- 
stood as saying that if I did make such statements 
in that affidavit to Mr. Bennet, and in my conversa- 
tion with Mr. Lantz, in regard to the directions from 
A. B. Hammond, about the orders on the Missoula 
Mercantile Company, that such statements are not 
correct, and that the testimony I have given here this 
morning is correct. [171] 


Cross-examination. 

This affidavit, a portion of which has been read to 
me, was not written out by me in long hand, first of 
all, and I didn’t write it out on the typewriter. The 
only talk or discussion of this matter that I had with 
anybody was with this gentleman here at Missoula, 
last January. This affidavit, as I recall it, was 
brought to my office at Great Falls, to my desk, and 
I think there is where I signed it. J had forgotten 
having made it even, until it was called to my atten- 
tion just a few minutes ago. I don’t remember hav- 
ing had another talk with somebody before my talk 
with Mr. Lantz last January, I think, in Missoula, 
even although this affidavit was made in November, 
1909. When this affidavit was brought to me, I don’t 
think I observed the difference in initials between 
A. B. Hammond and W. H. Hammond, in reference 
to the matter, or else I would not have signed it. I 
recall the Edgar claim. I was intimately acquainted 
with Mr. Edgar. I had known him before I went 
up there. The Fish Creek Camp was close to Mr. 
Edgar’s claim, would judge around near 100 rods, 
might have been a little more than that or a little less. 
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(The witness was here made defendant’s witness: 
as to his testimony concerning the Edgar claim, im- 
provements and cultivation thereof.) 

In October, 1885, when I was there there may or 
may not have been improvements when we arrived 
there, but there was shortly afterwards. Before 
Christmas, 1885, there were improvements there— 
there were buildings consisting of a log house or 
cabin or camp, and a stable or barn of logs. JI didn’t 
have any occasion to visit Henry F. Edgar on that 
claim during the years ’85 and ’86. I don’t recall 
having visited him. I think in the spring and early 
summer of ’86, there was some cultivation around 
the Edgar cabin; I think there was a sort of garden 
there, little cultivation in the nature of a garden, as 
T recall it. At [172] a later date up there, say in 
87 and ’88, I do not recall the condition of the im- 
provements on the Edgar claim. I recall the charac- 
ter of the land in the Edgar claim as viewed from 
the standpoint of a farmer. I think it was very 
fair agricultural land, that is, the soil was good as. 
to its character and moisture, particularly where his. 
buildings were located. 

Q. Could you deseribe the topography, where his: 
buildings were situated and the rest of the claim? 

A. I could describe the topography of the land 
where his buildings were, but whether it would be 
entirely within the boundary lines of his claim, I 
wouldn’t undertake to say. The land there consisted. 
of benches; there is a flat tract of land from the 
Blackfoot River, and a bench rising on another flat. 
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plateau or level tract of land, and then another some- 
what abrupt rise, sort of a terrace, and Edgar was 
on this second bench, as I remember it, and a little 
stream we called Little Fish Creek. 

I have had considerable experience in farming, 
some of it in Montana, and from my experience as 
a farmer, I would say that the Edgar claim was sus- 
ceptible of making a home. J was around about the 
Edgar claim when I was working for the people that 
maintained the mill at Bonner nearly four years, and 
for a number of years afterwards. During that 
period of four years from October, 1885, I had that 
familiarity with the claim of Mr. Edgar that a 
man would acquire by passing over it frequently, 
without extensive examination of it. I do not recall 
during that period as to the character of cultivation 
on the claim. I think Edgar had some horses and 
I think a few head of cattle, milk cows. I know of 
my own [173] knowledge of camps that I worked 
at after October, 1885, along the Blackfoot River 
that were supplied with vegetables. In a general 
way I know where most of them came from, they 
were purchased of the settlers on the river, a German 
up above named Sontag; bought some of him, and 
Warner’s. I would not say whether we did or did 
not buy vegetables that came from Mr. Edgar’s claim. 
I think there were vegetables raised on that Edgar 
claim after October, 1885, while I was there during 
the next two or three years, but it is only an impres- 
sion, sort of a hazy recollection. Mr. and Mrs. 
Edgar, and Mr. Edgar’s stepson, a man named 


194. A. B. Hammond vs. 


(Deposition of J. B. Seely.) 

Foster, were the occupants of the Edgar claim from 
October, 1885, I think for the next three years or so. 
As to the period of time that I recall seeing them on 
that claim, I think he was there continuously from 
about the time we went there in ’85, J would think 
three years, for quite a period of time anyhow, I 
remember his being there or understood he lived 
there. As to the extent the timber had been felled 
on the Kddy claim when we first arrived in its vicin- 
ity in October, 1885, I do not know; but Mr. Edgar 
was logging there, cutting timber there to some ex- 
tent that winter. As to whether timber was being 
cut on the Edgar claim during the summer of ’86, 
there were logs skidded on the ground, on the claim, 
in the summer of ’86. That recalls to me what I 
overlooked before. There was a- period from the 
spring of 1886 to perhaps three or four months when 
I was not in the employ of the Company. 


Redirect Examination. 

I think Mr. Edgar was doing the logging off the 
Edgar claim. The method of his logging showed in- 
experience, but I did not question then, and don’t 
now, but that he was cutting this into timber for 
merchantable timber. I [174] never heard any 
statement made by W. H. Hammond or Henry Ham- 
mond in regard to what interest he had in the Edgar 
claim. I don’t know that I ever heard any statement 
by George Hammond as to the interest that the Ham- 
mond outfit had in the logs on the Edgar claim, but 
J knew in a general way that they were going to the 
Bonner Mill, that is, going to the river; that is, all 


The United States of America. 195 


(Deposition of J. B. Seely.) 

the logs that came off of there. I don’t remember 
this man Bennet. I don’t recall where or when I met 
him. The signature to the affidavit is mine, and his 
name is subscribed toit there. I don’t place the man 
now, I don’t recall him, only I do know that a man 
came in there to my office and asked me to make an 
affidavit; I looked that over and I have no doubt but 
what that was Mr. Bennet at that time. I don’t 
think he could have prepared an affidavit without 
having talked to me; but all that I can recall now is 
that he Just came in and presented this affidavit, and 
asked me to sign it. I had forgotten it, until I saw 
it here, that it had ever been made. . 

Q. Does not that seem a little peculiar to you, that 
a man would present an affidavit without having 
talked to you? 

A. I don’t think that he could, or he would, and I 
presume that he did first talk with me, or else I 
wouldn’t have made the affidavit if it had been 
brought up to me in some way so that I didn’t ques- 
tion it. My signature is evidence that I did not ques- 
tion it at the time I signed it. 


Recross-examination. 

Q. You have stated that you didn’t have any doubt 
then, or don’t have any doubt now, that Mr. Edgar 
was taking the timber off of his claim for the sake 
of timber, or something like that? [175] 

A. Yes, sir. 

Q. Now, would the claim have shown any different 
manner of having the timber taken off of it if Mr. 
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Edgar had in view the clearing of his claim for farm- 
ing or pasturing purposes? 

A. The operation would have been practically the 
same. 


[Deposition of Thomas G. Hathaway, for Plaintiff. ] 
The deposition of THOMAS G. HATHAWAY, a 
witness called and sworn on behalf of the plaintiff, 
was offered and read in evidence by the plaintiff, as 
follows: 
Direct Examination. 

I reside at Missoula, Montana, and am sixty-seven 
years past. I have no occupation. I came here in 
1878. For the first three years after I came here, I 
was bookkeeper for Eddy-Hammond & Company. 

Q. Was the Eddy-Hammond Company, the firm 
of Eddy-Hammond & Company, a copartnership or a 
corporation ? 

A. I think—I don’t know—there was stock issued, 
J think it was a copartnership—because I never knew 
of any stock being issued; I remember A. B. Ham- 
mond and R. A. Eddy and E. L. Bonner—however, 
HK. L. Bonner owned the half—about the time I came, 
and R. A. Eddy about a third and that would make a 
sixth for A. B. Hammond. 

(Witness Continuing:) I worked for Eddy-Ham- 
mond & Company from 1878 until 1882. The copart- 
nership was in existence when I first commenced to 
work for them in 1878. As to who was in the active 
and control of the firm of Eddy-Hammond & Com- 
pany during the period from 1878 until 1882, A. B. 
Hammond was there most of the time, R. A. Eddy at 
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that time was away—when I first came here—when 
I first came here E. L. Bonner resided in [176] 
Deer Lodge. I kept the books of Eddy-Hammond & 
Company; at that time it was an awful small outfit. 
There were only two clerks of us. I worked in the 
store in the daytime, and at night-time I used to post 
the books; and business then didn’t amount to much, 
only where they used to have our rush, which was 
Sundays, that was the great day, they come in from 
church, something like that, and I slept in the store, 
and so did the other fellow—there was two of us. 

Q. Who gave you your directions and orders about 
your work in the store and on the books? 

A. Well, A. B. Hammond was there, and he was the 
boss at that time. 

Q. How long did Mr. Hammond continue to be in 
the active management of the firm of Eddy-Ham- 
mond & Company ? 

A. Well, it was like this, when he was there he 
had charge of the store, as I said, and Eddy, when I 
first came, was away in California, and when Eddy 
come back, why, Hammond knew more about the busi- 
ness than anybody else, except perhaps myself, and 
when I kept the books, you know, I was cognizant of 
all that was going on, and who owed, and everything. 
There used to come a man from Deer Lodge, by the 
name of Robinson, to check us up, look over all ac- 
counts, sent by Mr. E. L. Bonner, who was the big- 
gest stockholder. 

(Witness Continuing:) As to when the firm of 
Eddy-Hammond & Company commenced to engage 
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in lumbering in the State of Montana, it might have 
been 1881. Now, I think it is 1881, or 1882, I think 
they then had the first notice that the Northern 
Pacific expected to build through this country, and 
Mr. Bonner had got from the Northern Pacific a rail- 
road contract for cutting square [177] timbers, 
getting out piling and ties, and cutting bridge mater- 
ial, and there was mills put in to get that; one was 
put up here at a place called Wallace, and it was then 
Clinton afterwards, by aman named Joseph Kitchen; 
there was another put in afterwards, I cannot give 
you exactly the time, this was thirty-odd years ago, 
and there was another put in by a man named Ste- 
phens—I think his name was Stephens—down to 
what is right below Thompson Falls, afterwards 
bought by a man named Allen, and these mills they 
cut timber for the construction of the Northern Paci- 
fic. They all cut timber and guard rails, and bridge 
ties, and stuff like that. JI knew of a mill that was 
situated near what is now the town of Bonita, Mon- 
tana, that was ealled the Fenwick Mill. That mill 
was established or set near Bonita somewhere about. 
’85. I don’t know the man’s name that built the mill 
at Bonita, but the man that looked after it, who was 
in charge, was E. A. Eddy. 

Q. My question may be a little leading. What firm 
or what company owned the mill at that time, and 
paid for its erection ? 

A. The mill was run by F. A. Hammond who owned 
the mill. The mill originally belonged to a man 
named Allen; he bought it from this man Stephens, 
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J think then it was moved, Wilcox and Stephens, 
then the mill was moved from near Thompson Falls 
and erected. I know that Mr. Eddy was up there 
and looking after the erection of the mill. 

Q. Do you know whether or not he did that for 
Mr. Fred Hammond, or for the firm of Eddy-Ham- 
mond & Company? 

A, All I know—he done that for the firm—I don’t 
know, that was my understanding of it, and the mill 
was sold [178] to F. A. Hammond by Eddy-Ham- 
mond & Company. 

(Witness Continuing:) I think Fred A. Ham- 
mond continued to run that Bonita Mill something 
over a year and then he sold out to George W. Fen- 
wick. George W. Fenwick was a brother-in-law of 
Mr. Henry Hammond; he married Mr. Henry Ham- 
mond’s sister; he was a brother-in-law of A. B. Ham- 
mond. I was going to say Mr. Fenwick was up there, 
had been looking after the lumber and knew the situ- 
ation better than anybody else. He knew what was 
required and he was an educated man. Mr. Fenwick 
run the Bonita Mill, it must have been fully three 
years, or perhaps more. When Mr. Fenwick ceased 
to operate the mill, it was discontinued asa mill. I 
think some of the old machinery is there yet. I 
know of nobody operating there in that particular 
vicinity but there was about ten or twelve mills right 
near around there, but not in that spot. 

Q. What connection or relation did Mr. A. B. 
Hammond have with the mill during the time that 
it was run by Mr. Fred A. Hammond? 
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A. Well, at the time Fred A. Hammond run the 
mill he had a contract from us, and we handled his 
lumber. 

Q. That is for the firm of Eddy-Hammond & Com- 
pany ? A. Nogsir: 

Q. For the Montana Improvement Company ? 

A. For the Montana Improvement Company. 

(Witness Continuing:) The Montana Improve- 
ment Company was a corporation; I don’t remember 
who all the stockholders of that company were, but 
I know some of them; there was E. L. Bonner and 
R. A. Eddy and A. B. Hammond, and I also had a 
little stock; [179] I was an officer, they had to 
give me stock to be connected with the company. 
The records of the State of Montana show that the 
Montana Improvement Company was incorporated 
August 1, 1882. The railroad had not got through, 
but then we had furnished all the material for the 
railroad, and we had all this side lumber to dispose 
of. The firm of Eddy-Hammond & Company was 
engaged mostly in a general mercantile business in 
the town of Missoula. The Montana Improvement 
Company was a separate and distinct entity from 
Eddy-Hammond & Company. It was a corporation. 
As to the purpose for which the Montana Improve- 
ment Company was incorporated, Eddy-Hammond 
& Company, after the railroad contract was accom- 
plished, had all this side lumber on hand and incor- 
porated this company to handle that side lumber and 
to do that, we had to get another way to contract 
with, and we went into the business; it was a helper 
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really to Eddy-Hammond & Company to have that 
company. As to its being a subsidiary or co-ordin- 
ate company with Eddy-Hammond & Company, it 
was entirely distinct at the time. By their being 
stockholders in both, I suppose they had the benefit 
of the particular trade for that company. 

Q. Could you say that the Montana Improvement 
Company handled all of the lumber that was cut by 
Fred A. Hammond and by George W. Fenwick at the 
Bonita Mill? 

A. Well, I don’t know about George W. Fenwick 
now, because we went out of existence before George 
W. Fenwick— 

Q. Came into existence? 

A. No, sir, pretty near the same time, [ think. I 
cannot tell the date, you know, it is a long time ago, 
I cannot remember. [180] 

(Witness Continuing:) The Montana Improve- 
ment Company handled a portion of the lumber that 
was cut at the Bonita Mill by Fred A. Hammond, 
at least I think we did, because I know at that time— 
let me see, that was in ’85,—’86, I think the Govern- 
ment got after us, and we had an inkling of it in 85, 
because those fellows all the time were quizzing me. 
As to whether there was a written contract between 
Fred A. Hammond and Montana Inprovement Com- 
pany for the handling of the lumber from the Bonita 
Mill, that I cannot say, but I think there was because 
I know that we afterwards—we always did make 
contracts for the mills. As to the substance of the 
contract between Fred A. Hammond and the Mon- 
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tana. Improvement Company for the handling of the 
product of the Bonita Mills, then owned by Fred A. 
Hammond, I don’t know whether it was—I don’t 
recollect about the contract, but I can tell you this; 
I was on the road selling this lumber; I wasn’t here 
but very little of the time, in fact, when that com- 
pany was started it was my duty to go out and un- 
load that lumber, and to do so, we had to establish 
lumber yards, and it took me a great deal of time; 
they were at different places, and I had to order such 
stock as I thought was necessary to stock up with for 
that particular yard, and we started yards in differ- 
ent sections of the country. I wasn’t here very 
much, in fact, I was away most of the time, but I 
know this, that we bought lumber just as cheap as 
we could manufacture, so I feel nobody made a 
contract. 

Q. Now, do you know of your own knowledge 
whether or not the product of the Fred Hammond 
Mill at Bonita was turned over to you during those 
years, to the Montana Improvement [181] Com- 
pany ? 

A. Some of it, yes, there must have been, because 
it was in existence then, and we handled the lumber, 
how much [ cannot say. 

Q. And during those years that the Montana Im- 
provement Company was receiving lumber from the 
Fred Hammond Mill, who was in charge and in ac- 
tive control of the business of the Montana Improve- 
ment Company ? A. You mean the officers ? 

Q. Officers, yes. 
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A. E. L. Bonner was the president of the com- 
pany, R. A. Eddy was vice-president and A. B. Ham- 
mond was general manager, I think, I was assistant 
manager. 

Q. Well, what was Mr. A. B. Hammond’s duty in 
regard to the management of the Montana Improve- 
ment Company ? 

A. His duties, like that of any other manager. 

Q. Was he, or was he not, in personal charge and 
supervision of the business of the Montana Improve- 
ment Company? 

A. Well, no, sir, he was not, that is to say, person- 
ally there? 

Q. Yes. 

A. I knew more about the business than anybody, 
in fact, I took the inventory and handled the stock 
and he sent me out to sell it; I would go out and sell 
it and send the orders in and the orders came in, the 
office was right there, and he was here in town. The 
Mercantile Company was doing a big business and 
he used to attend to it a part of the time. He would 
certainly look after it a part of the time, I suppose, 
but the contracts they would take care of themselves. 

Q. That is, he looked after the business of the 
Montana [182] Improvement Company part of 
the time? 

He had an independent bookkeeper. 

. From whom did you receive your orders? 

. I looked to him. 

To A. B. Hammond? 

. That is, for the orders of the business I con- 
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sulted with him; he was my manager, I was assist- 
ant. 

(Witness Continuing:) As to whether or not A. 
B. Hammond had any personal interest in the mill 
at Bonita during the time it was under the manage- 
ment and control of Fred A. Hammond, I don’t think 
he had, because Fred A. Hammond sold his interest 
to George W. Fenwick—sold out—I know that my- 
self, because I took the inventory of the stock. I 
don’t think A. B. Hammond had any interest in that 
mill after George W. Fenwick bought it of Fred A. 
Hammond. We handled the product of the mill 
after Fenwick purchased it of Fred A. Hammond; 
that is, I don’t know whether it was after the time 
the Montana Improvement Company was in exist- 
ence, the dates were very close there—lI think it was 
the Big Blackfoot Milling and Manufacturing Com- 
pany that handled the biggest part of the output of 
that mill. 

Q. Now, to refresh your memory a little; the rec- 
ords of the State of Montana show that the name of 
this corporation was the Blackfoot Milling and 
Manufacturing Company ? A. Yes, siz. 

Q. And it was organized on January 22, 1888? 

A. Yes, sir. 

Q. Then evidently the Montana Improvement 
Company continued from August 1, 1882 to January 
26, 18882 

A. Well, we stopped, the Government was after 
us, [183] we stopped. 

Q. When did the Montana Improvement Company 
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then cease to handle any of the products of the Fen- 
wick Mill? 

A. Well, after we knew that they were suing us, 
we couldn’t continue that kind of business, we 
stopped—I think the date would show that the suits 
were brought. I can’t say exactly; I went to work 
in 1887 and contracted and worked separately on this 
Bitter Root road myself. I built ten miles of that 
Bitter Root road. 

Q. And your relations with the Montana Improve- 
ment Company ceased in 1887? 

A. I never got any wages from them. I went out 
on that road and I worked. I had a contract. It 
would show on the records. 

Q. After the Montana Improvement Company 
commenced to handle the product of the Fenwick 
Mill, how long did the Fenwick Mill continue in ex-. 
istence ? 

A. I cannot tell exactly. We had an awful long 
period of dull times; lumber was low and the prices 
had gone down, you know, and there was not much, 
very much, doing at it. 

Q. Did the Fenwick Mill cease to operate about 
the time suits were started against the Montana Im- 
provement Company ? 

A. They run after that; that was an independent 
mill. 

Q. Can you tell how long Fenwick continued to 
operate that mill on section 14, near Bonita? 

A. I cannot say positively; let me see. I cannot 
tell; I have forgotten the date. 
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@. Did the Montana Improvement Company, or 
Kddy-Hammond & Company, or the Missoula Mer- 
cantile Company, or any [184] company, firm or 
corporation with which A. B. Hammond was con- 
nected continue to receive the product from the Fred 
Hammond Mill at Bonita up until the time it ceased 
to operate? 

A. We took the product of the mill, that is, one of 
the companies I was connected with. 

(Witness Continuing:) As to all of these com- 
panies that I was connected with, A. B. Hammond 
was also connected as a stockholder, or otherwise, I 
am familiar with the mill known as the Bonner Mill, 
at the town of Bonner, Montana. I think that mill 
was started to be built in 1885 by W. H. Hammond. 
I don’t believe that A. B. Hammond had any interest 
in the Bonner Mill at the time it was erected from 
the fact that Henry Hammond had bought the site 
there from a man named Hiram Farr, and he erected 
the mill. Henry Hammond was a man of means at 
that time. As to whether he borrowed any money 
from A. B. Hammond to use in the construction of 
that mill, or from any of the corporations, firms or 
copartnerships with which A. B. Hammond was 
then associated, I cannot say. The accounts were 
not under my supervision. I know this, that Henry 
Hammond was a contractor at the time. He had a 
subcontract from Eddy-Hammond to clear a right 
of way and do other work down here on this North- 
ern Pacific when it was being built, and he made 
considerable money, and he brought into the country: 
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considerable money—he was a contractor on the 
Coast. How much money he had, I cannot say, but 
I do know that he built the mill. He can tell you 
himself, he is here present. I cannot say, I didn’t 
keep the books of the Mercantile Company. As to 
how long Henry Hammond continued to own and 
operate the Bonner Mill on the Farr Mill Site, 
Henry Hammond started to build the mill in 18835, 
to my memory, the [185] next year part of the 
dam went out and retarded the operation; they 
couldn’t hold the logs without they had a dam in 
there and they didn’t do very much; they had to re- 
place that dam, and I don’t think he done very much 
the next year—that was the year 1886, and then after 
the mill was built, as my memory is, he sold his mill 
to what was called the Big Blackfoot Milling and 
Manufacturing Company, took a lease. The lease, 
I don’t know if it is recorded or not; he is here, he 
ean tell you, I don’t know about that. Then he oper- 
ated the mill, and whatever he could make out of 
the mill was his, over and above what he paid for the 
lease, and his lease, I forget exactly, I think he had 
only a short lease, two years or something, and then 
afterwards the new company was taken over, the 
Big Blackfoot Milling Company, when his lease ex- 
pired, 

Q. I believe the correct name of that first corpora- 
tion was the Big Blackfoot Milling and Manufac- 
turing Company? 

A. Yes. You spoke to me the other night about 
the Big Blackfoot Mill Company, I don’t know any- 
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thing about that. 

Q. It was never a corporation that was mixed up 
in any of these lumber operations that we know of? 

A. No, sir, not a thing. 

Q. Now, then, after the lease to Henry Hammond 
expired, how long did the Blackfoot Milling and 
Manufacturing Company operate the Bonner Mill? 

A. Let me see—that would be—he had a lease 
starting in ’85; I don’t know whether the lease was 
signed or not, I don’t know whether the new com- 
pany—I think I can tell—just about that time the 
new company was formed, anyway about the time his 
lease expired, I wouldn’t say positively. [186] 

(Witness Continuing:) The company took over 
the Bonner Mill and ran it. I think Henry Ham- 
mond was president of the new company, but I am 
not sure. He was manager anyway. As to whether 
the mill was operated by the corporation itself or by 
Henry Hammond under a lease, first Henry Ham- 
mond had it under a lease, whatever profit he made 
was his; afterward when it was taken over, Henry 
Hammond had the management of it, and I worked 
under him, he and I run the mill; that is, he manu- 
factured lumber and he had me sell it; I sold it or 
tried to sell it. A. B. Hammond was connected as 
a stockholder with the Blackfoot Milling and Manu- 
facturing Company during the time Henry Ham- 
mond was in active management of the manufactur- 
ing end; E. L. Bonner was a stockholder; there was 
four stockholders about equal; there was Henry 
Hammond, R. A. Eddy, HE. L. Bonner and A. B. Ham- 
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mond, and about that time I made a little money on 
this contract in the Bitter Root, and I put what little 
money I had in the stock. They had given me some 
stock; I think McLeod had some; there were some 
others, but the principal stockholders were A. B. 
Hammond, R. A. Eddy, W. H. Hammond and E. L. 
Bonner. W.H. Hammond and Henry Hammond is 
the same thing. From my memory, Henry Ham- 
mond disposed of the product of the Bonner Mill 
during the time he managed it. There is one thing 
I want to say here about what I gave in testimony 
there—I find this—about the time that the Govern- 
ment got after us and about the time, it was in ’86, 
these mills, I made a statement that I want to cor- 
rect there. They made their contracts for their 
mining timbers direct with the mines. They were 
cutting some timber on unsurveyed lands; the lands 
of this country were not surveyed and Mr. Fenwick, 
I know myself, had a contract direct with the Ana- 
eonda Company; [187] now that is of record and 
ean be shown. JI don’t know where that contract is 
because I have not seen it. Mr. Henry Hammond 
called my attention to this since we adjourned from 
the other room into this one—I had forgotten about 
it. But it is a fact, I remember distinctly about it 
now, but it has been so long ago that a person can- 
not remember everything. 

Q. Let us go back to the Blackfoot Milling and 
Manufacturing Company. After the company itself 
took charge and commenced to operate the mill at 
Bonner, how was the product of that mill disposed 
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of? A. After the— 

Q. After Henry Hammond’s lease expired and the 
company itself took charge of the Bonner Mill? 

A. Oh, we sold that, I went out and sold the 
lumber. 

(Witness Continuing:) When I say ‘‘we,’’ I mean 
Henry Hammond and I. I would consult with him 
about the prices; the prices were low, and it was a 
pretty hard uphill job, because this country, after the 
railroad was completed, we had to compete with a 
whole lot of little mills that went up and they had 
nice little settings around the track, and our com- 
pany was paying a stumpage for the lumber that 
they got off of the railroad land; the only thing that 
allowed us to compete was our location being near 
the market. 

Q. Who received the profit, if any? 

A. Oh, the company, they owned the mill, and 
they received the profits. 

Q. That is, the Blackfoot Milling and Manufac- 
turing Company? 

A. The Blackfoot Miling Company was the last 
one. [188] 

Q. That was the last one, the last Company? 

A. Yes, sir. 

Q. I call your attention, to refresh your memory, 
to the records of the State of Montana, which show 
that the Big Blackfoot Milling Company was organ- 
ized on November 14, 1891. Now—(interruption). 

A. Henry Hammond’s lease run, I think, it was 
two years, with the privilege of one; I don’t know 
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exactly how long he had it. The mill was started to 
be built in 1885. 

(Witness Continuing:) It would seem as though 
there was a short period between the time that the 
Henry Hammond lease ceased to exist and the or- 
ganization of the Big Blackfoot Milling Company in 
1891, when the mill was run and operated by the 
Blackfoot Milling and Manufacturing Company. It 
seems to me that after the formation of the Big 
Blackfoot Milling Company, on November 14, 1891, 
there was a change in the officers; I think McLeod 
was president, or something, I am not sure; there 
was not the same officers; I don’t believe. A. B. 
Hammond had an interest in the Big Blackfoot Muill- 
ing Company. He was always an active stockholder, 
and he would certainly have some say with the man- 
agement or directing the officers of the company 
after its organization in 1891, but he was not the 
manager at that time. 

Q. Do you know of any contract between Henry 
Hammond on one side and A. B. Hammond, or any 
of the corporations or partnerships with which A. B. 
Hammond was in control? 

A. He was not in control. 

Q. Or in which he had an interest, by which A. B. 
Hammond, or any of the corporations or copartner- 
ships in which he was interested received any of the 
profit that was derived [189] from the operations 
of the Bonner Mill during the time that it was under 
lease by Henry Hammond? 

A. Henry Hammond, my understanding was that 
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all he made over the amount he paid for the lease: 
was his; that the amount he paid for his lease went to- 
the stockholders of the Big Blackfoot Milling and. 
Manufacturing Company. 

Q. Did the amount that went to the stockholders. 
of the Blackfoot Milling and Manufacturing Com— 
pany from the lease given to Henry Hammond depend. 
upon the amount of timber that was sawed by Henry 
Hammond at the Bonner Mill, or was the rate a flat 
fixed rental? 

A. My recollection of it is, it was a flat rental. He: 
paid so much a year, how much I cannot say. 

Q. And that amount was not dependent in any-- 
wise upon the amount of timber that was cut or 
sawed by Henry Hammond? 

A. He took his chances when he paid his rent. 

Q. Now, do you know whether or not A. B. Ham-- 
mond derived any profit or participated in any pro- 
fits that Henry Hammond made from the mill during. 
the time that he had it under his lease? 

A. I don’t believe he did. I don’t know anything: 
about it; anyway, it would be a matter between him 
and Henry Hammond. 

(Witness Continuing:) As to when I severed my 
connection with the Big Blackfoot Milling Company,. 
we sold out to the Anaconda Company, I think, im. 
July. I was taking stock in 1898, about the first 
of August, but the understanding was that we would. 
stay for a time there and post the incoming men 
about the business, and [190] in October I be- 
came dissatisfied with the new management and IL. 
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asked a leave, and I guess likely they were willing 
for me to leave. They sent a man with me and I 
went over the country. I tried to tell all I knew 
about the different charges. We had different 
charges and different prices, and I showed him what 
he had to go up against. They sent a man by the 
name of Griffin. I left the company in 1898. Henry 
Hammond stayed on and continued there. As to the 
yards I have testified to and their first establishment, 
when the railroad got through, we found it necessary 
to handle the lumber, to place it on the market. 
Where it would be advisable to start a yard, we 
started one. We started one in Missoula, one in 
Helena, one in Deer Lodge, one in Spokane, one in 
Cheney. In Brockton, we interested a man, that is, 
earried him; he got paid for it. 

Q. How were the accounts between the various 
yards that you have mentioned, and the parent com- 
pany carried? 

A. Well, at first we kept a set of books there and 
charged them up with the lumber that we shipped 
them. I was on the road selling, not only to our 
yards but to little towns where it was not worth to 
establish yards, would not warrant it. 

Q. Were the consignments of lumber charged to 
any particular individual who might happen to be 
in charge of the local yards? 

A. No. It was charged up to the yard, to the 
Helena Lumber Company, the Deer Lodge yard, or 
the Missoula yard; I don’t know whether the Mis- 
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soula yard had been established at that time, though 
I think it was. 

Q. It was merely carried as a branch of the parent 
company and not as a distinct corporation or firm 
or individual? [191] 

A. The Helena yard was run by—Mr. Bonner had 
a relative named Edgar and he with a practical man 
by the name of Hartwell—Hartwell and Edgar was 
the name of that company; we sold to them direct; 
the Deer Lodge yard was Bonner’s own yard; that 
was ordered by him direct and charged to him di- 
rect; the Missoula yard, I think, was started by a 
man by the name of Rutherford. I don’t know 
whether they had it there or not, I can’t exactly 
recall, but Rutherford, I think Clements, if you will 
let me, I can ask Henry Hammond, he perhaps could 
refresh my memory. 

Q. No, you can answer it. 

A. Wilcox was one of the men that run the Cheney 
yard, and he run it, it was just the same like selling 
to themselves, like he was to do the business, do all 
the business he could and that applied to the Spo- 
kane yard. 

Q. Now, you have mentioned the fact that Fen- 
wick had a contract direct with some of the mills or 
mines at Anaconda for furnishing them lumber? 

A. Now, here, Mr. Fenwick had his contract di- 
rect, he billed direct to these yards. My under- 
standing of that there was on unsurveyed lands and 
the company couldn’t handle it, and that is the way 
it was run there up the Bitter Root, though those 
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people only handled through our company because it 
was land that they had title to. 

Q. Did the Blackfoot Milling and Manufacturing 
Company and the Blackfoot Milling Company handle 
all the lumber that was cut up in the Big Blackfoot 
country ? 

A. The Blackfoot Milling and Manufacturing 
Company? 

Q. Yes, and the Blackfoot Milling Company? 

A. Henry Hammond had his billed direct to him, 
from memory [192] after we got charge of it, it 
was ours. 

Q. Now, did you ever see any of those contracts 
between Fenwick and the mines in Butte? 

A. I knew of them being in existence, possibly 
may have seen them. I tell you, I was on the road 
most all the time. My business was such that, al- 
though I lived here and had a family here, I was on 
the road seeking an outlet for this lumber. 

(Witness Continuing:) I knew that those contracts 
between Fenwick and the mines were in existence. 
As to the stock book, the minute-book, the general 
books of accounts and contracts of the Montana Im- 
provement Company, as I said before I was the travel- 
ing man, assistant manager, but I was traveling and 
away, and I didn’t keep the books. The last I saw 
of them was in the office of the Montana Improve- 
ment Company. ‘That office was located in a portion 
of what is now the Missoula Mercantile Company’s 
office. The last time I saw the books, they were in 
charge of a man by the name of E. A. Winstanley. 
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I think he was the man who kept the books. Win- 
stanley is dead. He is a man that is well known 
here. The last time I knew anything about the 
books, I think Winstanley was in charge of them. 
The last time I knew anything about the books, 
E. L. Bonner was president and A. B. Hammond was 
general manager, and I was assistant manager. The 
last I ever saw of them they were in the place of 
business now occupied by the Missoula Mercantile 
Company. 

Q. And who was in charge of the books of the 
Missoula Mercantile Company at that time? 

A. Well, the Missoula Mercantile Company was; 
[193] Mr. C. H. McLeod was in charge of the Mis- 
soula Mercantile Company because A. B. Hammond 
was away a good deal, not at that time—I think— 
or A. B. Hammond you might say was the—and 
McLeod was his assistant manager, that was in about 
86 or ’87, along there. A.B. Hammond, then, I sup- 
pose was the manager really, the head man of the 
Missoula Mercantile Company’s management. 

Q. How long did C. H. McLeod continue in charge 
of the office of the Missoula Mercantile Company ? 

A. McLeod was virtually in charge of the company 
for many years; A. B., after ’88 or ’89, left and was 
away on the coast, you know. 

(Witness Continuing:) I do not know what became 
of the books of the Blackfoot Milling and Manufac- 
turing Company and the Big Blackfoot Milling Com- 
pany. I didn’t have anything to do with these 
books. I was on the outside, but I seen them, and 
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when we sold out to Daly, and we took our inven- 
tory, you know, I worked for them a couple of 
months afterwards and Henry Hammond had the 
Blackfoot Company’s books up there at his mill, you 
see. I don’t think the old books of the Blackfoot 
Milling and Manufacturing Company were kept at 
Bonner. I think they were kept down here in the 
office of the Missoula Mercantile Company. That is 
my recollection. The last time I knew anything 
of them, Winstanley and a nephew of mine, who is 
now living in Seattle, had charge of them. George 
W. Fenwick is still alive and lives at Eureka, Cali- 
fornia, the last I knew of him. Fred A. Hammond is 
dead. George H. Hammond is dead. The Montana 
Improvement Company finally went out of existence 
when the Government got after us. I don’t know 
whether we maintained a nominal existence [194] 
up until 1897; I don’t think so; they never done any 
business to speak of after the Government got after 
us. 

Q. I find from an examination of the records of 
the County Recorder of Missoula County, Montana, 
that on September 18, 1897, you as one of the trus- 
tees signed an annual statement to the Montana Im- 
provement Company, showing that the capital stock 
was fully paid up, $2,000,000.00, there were no exist- 
ing debts, on September 18, 1897, and to which you 
made an affidavit before George R. Ogden, a notary 
public, as president of the company. Do you re- 
member making those annual statements? 

A. Well, if it is of record, I must have made them, 
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but we didn’t do any business, you see, the Govern- 
ment got after us and we closed out our business, and 
incorporated into another company. 

Q. Was the property of the Montana Improve- 
ment Company and its assets transferred to the 
Blackfoot Milling and Manufacturing Company? 

A. I think that after we got through paying all 
those law bills, there wasn’t so very much, I don’t 
know; I don’t remember about that. 

Q. Well, this may be leading, but with the gen- 
tleman’s objection, I will ask you, is it or is it not 
a fact that the transition from the Montana Im- 
provement Company to the Blackfoot Milling and 
Manufacturing Company was in fact merely a 
change in name of the same corporation? 

A. LI don’t quite understand your question. 
What are you trying to get at? 

Q. Lam trying to get at this, that in effect and in 
fact the same people who controlled the Montana 
Improvement [195] Company merely organized 
a hew company to carry on the same business, in the 
same way, and it was not a distinct corporation com- 
posed of different stockholders and transacting a 
different and distinct business from the transacted 
by the Montana Improvement Company? 

A. They was not the same stockholders; I know 
they were some of the stockholders; the Montana 
Improvement Company had stockholders that wasn’t 
in the other company. 

Q. Wasn’t it in effect a continuation of the old 
business under a new corporation? 
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A. There was certainly some of the same stock- 
holders in the new company. 

Q. And didn’t they carry on the same general line 
of business as the old company ? 

A. Yes, they carried on the lumber business. 

(Witness Continuing:) I was familiar with the 
kind of lumber that was being cut at Bonita Mill, 
from the time that it was established in 1885 up 
until it ceased to be operated by George W. Fen- 
wick, and I was familiar with the market value of 
such lumber in that vicinity during that time. 

Q. What was the fair market value of the lumber 
that was being cut at the Bonita Mill during the time 
it was operated by Fred A. Hammond and during 
the time it was operated by George W. Fenwick? 

A. You want to know about the price? 

Q. Yes, about the price. 

A. During the railroad construction—I will have 
to get ahead to show you through here, the price 
was pretty high. The price paid by the railroad to 
Eddy-Hammond & Company for the bridge timbers 
was about $14.00 per thousand, board feet. After 
[196] the railroad was completed, all the people 
engaged in the railroad construction left the country 
and things flattened out here and prices went down; 
the prices at first after the railroad was completed 
got to about $7.50, and $8.00 a thousand was a fair 
price at that time for common lumber. Our people 
who were engaged in lumbering in this country at 
that time had not any facilities to work up their 
uppers; they come in here in great numbers because 
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the country was unsurveyed; they got settings all 
along the line; they cut lumber pretty cheap; stump- 
age cost them nothing and there was an over-supply, 
and prices went down, and at about the time Fen- 
wick started it fell to $6.00 and $7.00 a thousand: 
that was a fair price to be gotten at that mill and 
the mines bought lumber, we had contracts even 
where men paid stumpage in the Bitter Root Valley, 
and I bought lumber as low as $5.50 f. o. b. cars di- 
rect from the mill. 

Q. Were vou familiar with the fair market value 
of lumber that was cut by the Bonner Mill during 
the time it was operated by Henry Hammond under 
a lease? 

A. The prices at that time, as I said before, just 
after the construction, was a little better; they got 
about $7.50, or $8.00 for common lumber, and then 
they installed machinery there; worked up their 
uppers, sold flooring and got a fair price for it; then 
Henry Hammond made a little money, but the prices 
kept going down, so many new mills going in. 

(Witness Continuing:) $5.50 is the lowest I bought 
at, although I have known lumber that was sold 
cheaper, but the contract was $5.50, I know that for 
a fact. This was for mining timbers. The price 
that I have given, it was all the way in lengths from 
12 to 20feet— [197] ordinary length. There was 
no variations in the price as to the length of the 
timber, unless it got too long length; the length re- 
quired for mining timbers was 16 ft. They liked 
that the best, although they could use any length. 
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‘The timbers are not cut as short as 10 ft., unless it 
is defective, but 12 to 20 ft. was the ordinary length, 
the same price. 


Cross-examination. 

As to the market price of lumber from November, 
1891, when the Big Blackfoot Milling Company was 
incorporated, until, say, January 1, 1895, common 
Yumber was sold in the lumber-yards around Mis- 
soula at $10.00 a thousand; it cost to bring it at least 
$1.00 to $1.50 to receive it there, and so much for 
piling it, and then you have to deliver it, and lumber 
at that time was very low; on the country along the 
track, there were lots of sawmills in them days; they 
was looking out for trade, and competition was 
‘strong, and the price of lumber was low; there was 
no money made those times and wages was down; 
‘that was the only thing that helped us out. Condi- 
‘tions in 1893 and 1894 were such that we didn’t make 
any money on our lumber then. A great many of the 
‘sawmills that had contracted with us and was sawing 
independent, went broke at that time. After Uncle 
Sam got after them for cutting on the unsurveyed 
lands, the mills that went in and had to pay stumpage 
-couldn’t make a bean, couldn’t make a dollar, and the 
lumber business was demoralized, and it was awful 
hard times to this country. There was not much 
substantial betterment of conditions before January, 
1895. There was hard times here; the lumber busi- 
ness was in bad shape, and the supply exceeded the 
-demand, and it was hard to unload; the country at 
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that time was in a bad state; the prices were low; in 
fact, I have known of lumber to sell as low as $4.00 
a thousand, that [198] is, remnants in some of 
these yards; one man named Perry Steffin, who was 
down below here, offered me the lumber in his yard 
at $4.00 a thousand; that must have been about ’93 or 
94, I should judge. I was going to say this: a great 
deal in the price of lumber depended upon the loca- 
tion of the mill; for instance, you take a mill up in 
that canyon where the freight rate into Butte was 
low; they got a better price from that mill. They 
would get a 9¢ rate as against a 12¢ or 14¢ rate here; 
lumber weighs about 4 Ibs. to the foot; up in the can- 
yon the rate was as low as 8¢; there was a dollar, 
they had the better in the freight rate; lumber up 
there brought a better price than it did in this local- 
ity. I was going to say that fir timber, as a rule, 
commands a little better price for mining purposes. 
than pine or tamarack; it is better timber for the 
mines. What we cut was mostly pine and tamarack, 
some fir at the Bonner Mill. In the Bitter Root it 
was mostly pine, and then a little tamarack, and way 
up the canyon, up that way, and on the hillside, they 
would get in quite a lot of fir. I have spoken about 
stumpage as bearing upon the market value obtain- 
able for lumber. I know it to be a fact that during 
all this period, the Hellgate Canyon, from Bonita east, 
was being sawed indiscriminately—the land was not 
surveyed, and so mills were put in there; the timber 
all through that section was available. It was right 
on the line of the road, you know. The operations of 
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Mr. Daly during the period I have spoken of, had 
some effect on the price obtained for lumber. One 
time we sold Mr. Daly quite a lot of this timber, and 
then he put in mills of his own and he used to buek 
us in the market and the prices went down; he put in 
a mill at Hamilton and one at St. Regis. I know the 
Montana Improvement Company was incorporated 
about 1882. I know that [199] from the time of 
the incorporation of the Montana Improvement Com- 
pany, Eddy-Hammond & Company, the copartner- 
ship, ceased entirely to have any lumber operations. 
From that time on it was in the mercantile business, 
and that business was ultimately sold to the Missoula 
Mercantile Company, or the business was incor- 
porated as the Missoula Mercantile Company. It 
was a partnership before, and then it became a stock 
company, and they took ina lot of the employees. The 
Montana Improvement Company took over all the 
lumber business of the Eddy-Hammond Company 
upon the incorporation of the Montana Improvement 
Company. I was mistaken when I said on my direct 
examination that Eddy-Hammond & Company sold 
the Bonita Mill to Fred A. Hammond; I should have 
said the Montana Improvement Company sold it to 
Fred A. Hammond. The Montana Improvement 
Company owned the lumber, and I was on the road. 
I didn’t keep the books and my business was selling 
lumber and establishing yards. I was away most of 
my time. My understanding is that the Montana 
Improvement Company owned the mill at Bonita 
and sold it to Fred Hammond. At the time of the 
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incorporation of the Montana Improvement Com- 
pany and until it ceased to do business, shortly after: 
the Government brought an injunction suit, Mr. Bon-. 
ner was president of the company and he was the 
moneyed man of the outfit. Shortly before the: 
formation of the Missoula Mercantile Company, in 
1886, at that time, Eddy was around Bonita; he was 
up there looking after, I guess, the building of that 
mill, as I remember it. We shipped up the machin- 
ery and boilers from Thompson, and he was there 
seeing them installed, and the mill put up. That 
mill was established in 1885, and I think that is about 
the same year the Missoula Mercantile Company was 
incorporated. I think it was in the latter part of 
1885. I [200] know it was not in the winter. I 
think that it was in 1885 that we first got an intima-- 
tion of trouble with the Government, that is in the: 
year ’85. I know that they commenced actions. 
against people down there in that section of the 
country. The Government commenced suit against 
us for one million and a quarter, for damages for: 
cutting off the unsurveyed lands, and then on account 
of that, we had all this trouble. We had quite a lot 
of timber on hand, you know, yet we disposed of it 
all right. 

Q. Now, then, Mr. Hathaway, I would direct 
your attention to the fact that the records of the 
United States District Court for the District of Mon-- 
tana, show that the suit was brought against you in. 
the spring of 1886; you have testified that some- 
months before then you anticipated trouble of that. 
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kind ? A. Yes, sir. 

Q. Now, I will ask you, first of all, is that the litiga- 
tion concerning which you have testified, that litiga- 
tion I have mentioned ? 

A. That the Government brought suit against us? 

Q. Yes. A. Yes, sir. 

Q. Some months before that suit was brought, isn’t 
it a fact that the Montana Improvement Company 
ceased to be an active concern and was in a condition 
of liquidation ? 

A. Yes, when we found out that that was going to 
take place, we sold off our yards and cleaned up our 
stuff down there and disposed of the properties to 
Cannon and Brittle, of Spokane. 

Q. Now, having refreshed your memory as to 
those [201] dates, we would like to ask you if 
you think your testimony was correct when on di- 
rect examination you stated that the cut of this mill 
at Bonita was sold to the Montana Improvement 
Company or to Eddy-Hammond & Company? 

A. Well, it is like this: when we found we had 
suit against us, we got out of the business as fast 
as we could; there was a new company organized, 
the Big Blackfoot Milling Company; there was ex- 
plicit orders to buy nothing from anyone that got any 
timber off of unsurveyed land; that new company 
never did it. I had forgotten that, because, I tell 
you, in 1887, you know, we kind of stopped then; we 
didn’t do much; the Government was after us and in 
1887 when they started that Bitter Root railroad, why 
I was six months away from the company altogether 
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working on the railroad myself. 

(Witness Continuing:) A. B. Hammond was the 
head man contracting in connection with that rail- 
road and most of his time was consumed in building 
the railroad. There was two branches; one was 
the Bitter Root and the other was the Phillipsburg 
branch; I was the bookkeeper, keeping check ‘on 
both work and when the road was practically com- 
pleted, they got me to take a contract to build ten 
miles up the Bitter Root. As to who was running 
the lumber business of the concern that I have tes- 
tified about as existing at thaf time, when Mr. Ham- 
mond was away—whenever I could get any time I 
used to go out on the road, but I couldn’t very well, 
and the business was kind of dull, and the yards 
that were through the country here sent in orders 
to the mills, and then a man by the name of Win- 
stanley, that was our bookkeeper, he attended jto 
most of it; he kept the books, and made out the bills 
for the Big Blackfoot Manufacturing Company, 
and most of [202] Mr. Hammond’s time was 
taken looking after these railroads and subletting 
the contracts; he had a contract to build these roads, 
he and Mr. Bonner had, and they took most of their 
time at that. JI did not mean to say that the Big 
Blackfoot Milling Company was incorporated im- 
mediately after the Montana Improvement Com- 
pany was enjoined. The Montana Improvement 
Company was enjoined in 1886, and the Big Black- 
foot Milling Company was incorporated after 1891, 
but the Blackfoot Milling and Manufacturing Com- 
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pany was incorporated in 1888. As to the Bonita 
Mill, I took the inventory myself in connection with 
the deal between Mr. Fenwick and Fred Hammond. 
I know, as a matter of fact, that the deal was just 
what it purported to be, that is, a straight out and 
out absolute transfer from Fred Hammond to 
George W. Fenwick, and I took that inventory, and 
to the best of my knowledge, the deed from the Mon- 
tana Improvement Company (I have corrected my 
testimony and said it was the Montana Improve- 
ment Company and not Eddy-Hammond & Com- 
pany) to Fred Hammond, by which he acquired the 
so-called Bonita Mill, was to the best of my knowl- 
edge, an absolute transfer, just as it purported to be, 
because Fred Hammond was there and owned the 
property. I don’t recollect the time that Mr. Fen- 
wick took over that property from Fred Hammond. 
I don’t remember the date. I remember the fact 
that I was up there and took the inventory, and fig- 
ured up and found out how much stuff was there, 
and Fenwick took it and paid for it. JI don’t know 
how long Fred Hammond operated that mill. It is 
along time ago. I cannot recollect exactly how long 
he did operate. I know that Fred Hammond 
bought it from the Montana Improvement Company 
very soon after they brought it down there. Eddy 
was up there some little time, and then Fred Ham- 
mond made the deal and bought the mill; it was his 
mill and he sold it. [203] The Montana Improve- 
ment Company didn’t run that mill for more than a 
month or two—only a very short time—they started 
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building the mill, they had to build bunkhouses and 
stuff like that in there, some little lumber went for 
that, and then Fred went in and took charge and 
bought it. The Montana Improvement Company’s 
office was right off the office of the Eddy-Hammond 
Company and the Missoula Mercantile Company, my 
memory is at that time it was down where the cloth- 
ing store is; in the rear of the building and was right 
above where McLeod’s private office is now. TI think 
there was an outside stairway, separate stairway. 
It came down on the side stairs; they have rear- 
ranged that building though since then. I made a 
mistake when J testified that the mill at Bonita sold 
its product to the Blackfoot Milling and Manufac- 
turing Company. The fact was that they sold di- 
rect; that was after the Government got after us for 
cutting on unsurveyed lands; the Montana Improve- 
ment Company, they unloaded their holdings; we 
didn’t do any more business, we kept out of buying 
from mills that cut on unsurveyed lands; that was 
our instructions; but I was going to say further here, 
the Montana Improvement Company, while it ceased 
to do any more new business, they had on hand, my 
recollection is, in some of these old yards, lumber that 
was stocked and piled, had not been sold, after these 
Government suits were instituted, and that belonged 
to the Montana Improvement Company, as you said 
about the annual statements in 1897 or 1898, I think 
the Company had lumber for many years afterwards, 
it was hard to sell, you know, the remnants of a yard; 
there is lots of unsalable lumber left in it. My under- 
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standing of the law is, that under the laws of Mon- 
tana, the directors of a company, or trustees of the 
[204] company, have to file a statement annually, 
in order to avoid certain liability. JI know that they 
have to file an annual statement; all incorporated 
companies have to do that. I don’t positively re- 
member when the Montana Improvement Company 
sold the last of its sawed lumber; I know there was 
some lumber at a place called Eddy for quite a num- 
ber of years. 

Q. It was enjoined, we will say, in the beginning 
of 1886? 

A. I don’t know. I know there was a suit brought 
against the Montana Improvement Company for 
damages for the amount of $1,250,000. 

(Witness Continuing:) I don’t know whether it 
was an injunction suit or not; the suit was brought 
and they said they were going to put us in the pen, 
and you bet that stopped our work. With reference 
to the stockholders of the Big Blackfoot Milling 
Company, when it was incorporated there were some 
people took stock in that that had not been in any 
previous company; I don’t know how many, but 
when it was incorporated, I know I got more stock. 
T did not know really who did have all of the stock, 
J know that the principal stockholders were the four 
I mentioned this morning, that is, Bonner and the 
two Mr. Hammonds and Mr. Eddy. I knew for a 
fact that W. H. Hammond had no interest whatever 
in the Montana Improvement Company at any time. 
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Redirect Examination. 

Q. Mr. Hathaway, who handled the output of the 
Bonita Mill from the time that the Montana Im- 
provement Company ceased its active operations 
until the Bonita Mill was closed down? [205] 

A. This morning I made a mistake when I made 
that statement; I didn’t keep the books, but now it 
has come to my memory, and it is a fact, it will show 
of record, you will see yourself, Mr. Fenwick billed 
direct his lumber; we couldn’t touch anything that 
was on unsurveyed lands; he billed the lumber to the 
party that gave him the order. 

Q. Did he bill any directly to the different yards 
that were then in existence of the Montana Improve- 
ment Company ? 

A. Sold to those vards on the outside? 

Q. Yes. 

A. Those yards on the outside were afterwards 
separately incorporated stock companies by them- 
selves. 

@. I am asking about this particular time im- 
mediately following the time that the Montana Im- 
provement Company ceased its operations; did Fen- 
wick bill direct those yards? 

A. If he sent any lumber there he billed direct. 

(Witness Continuing:) I presume there was lum- 
ber sent to those yards, and I am pretty sure there 
was lumber sent, but those yards were in independent 
charge at that time, and the Helena Lumber Com- 
pany, I had stock in it myself; it was incorporated ; 
they bought out Hartwell and Edgar. As to when 
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they bought out Hartwell and Edgar yard, that yard 
was established after the railroad got through, late 
in ’83 or perhaps early in ’84. They run a short time 
and didn’t make a success. Mr. Edgar was a relative 
of Mr. Bonner, and they then sold out and the com- 
pany was started there under the name of the Helena 
Lumber Company. 

Q. Who owned the stock in the Helena Lumber 
Company? [206] 

A. There was some of the employees in there; I 
held some stock myself and a man named Hopkins, 
and J think Mr. Coombs had some, and other parties. 

Q. Did A. B. Hammond have any? 

A. I think that A. B. Hammond might have had 
some,—yes, he had; I am not sure. 

@. How many of these outside yards to which the | 
Bonita Mill was billing lumber directly did A. B. 
Hammond have an interest in, and name the yards. 

A. I cannot say that they billed any lumber; he 
had no facilities for manufacturing lumber. 

Q. Didn’t you testify a while ago that after the 
Montana Improvement Company ceased to take the 
product from the Fenwick Mill that Fenwick billed 
lumber directly to these various vards established by 
the Montana Improvement Company ? 

A. I said he sold these yards; I cannot say posi- 
tivelv, but I think he did sell. 

Q. How many of these yards to which you think 
Fenwick billed this lumber were owned by the Mon- 
tana Improvement Company? 

A. They were independent incorporations, except 
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the one at Great Falls. 

(Witness Continuing:) I think A. B. Hammond 
had an interest in the Helena yard, Bonner owned 
the Deer Lodge Yard, M. J. Connell owned the 
Miner’s Company in Butte; there were yards that 
were friendly to us; sometimes they would buy out- 
side, they could buy where they saw fit. Hammond 
did not have any interest in the Miner’s Lumber 
Company in Butte at that time. He acquired his in- 
terest in that, I think, it was in 1897. I said on my 
cross-examination that I took the inventory in con- 
nection with the deal made between Fred A. Ham- 
mond and George W. Fenwick when the Bonita Mill 
was sold by Hammond to [207] Fenwick. I did 
this at the solicitation of Fred Hammond. Fred 
Hammond—they wanted me—I went up there—I 
was sent there to take the inventory and ascertain the 
value. I cannot say who sent me, but I know I was 
there and I took the inventory. I don’t know posi- 
tively whether A. B. Hammond sent me there or not. 
I think Fred Hammond wanted me to come there. I 
cannot say what, if anything, A. B. Hammond had 
to do with the sale from Fred Hammond to Fenwick 
of the Bonita Mill. He might have had something to 
do with it, for all I know. I know that Fred Ham- 
mond and I had worked together, and he knew me, 
and when they talked of the trade, Fred Hammond, 
it was my business, as a rule, to go around these dif- 
ferent yards and inventory, and knowing that busi- 
ness, why he suggested I should come there and I 
come there and took the inventory. 1 don’t know 
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that A. B. Hammond had any interest in the Fenwick 
Mill after it was purchased by Fenwick. I couldn’t 
say that he didn’t have any; I couldn’t say more than 
what appeared on the surface. I would say no, he 
hadn’tany. The place was there and the price agreed 
on and the sale was consummated. I never stopped 
to see how it was wound up; I made the inventory 
and that was the value of the property. I don’t know 
whether A. B. Hammond derived any profit from the 
timber that was sawed by Fenwick after the transfer 
from Fred Hammond to Fenwick. I only know this, 
that Fenwick was comparatively a poor man when he 
went in there and bought that mill out, and he didn’t 
make so very much money, and in fact no mill man 
could make money in those days. I don’t think there 
was much profit to divide, if any. I believe it 
wouldn’t amount to anything. There was no money 
in the milling business. I don’t positively know 
whether or not A. B. Hammond had any interest in 
the [208] Bonita Mill, but I am almost sure that 
he didn’t, from the fact that Fenwick bought it; that 
would be between Fenwick, and as to A. B. Ham- 
mond, I know nothing about it. Fenwick was a poor 
man, comparatively speaking; he had something, but 
the lumber business there, there would not be much to 
divide anyway at that time. I did not see the pur- 
chase price passed from Fenwick to Hammond for 
that mill. It was like this: I didn’t know how they 
fixedit. I know I made the inventory, and there was 
the value of the property. I left it there. As to 
whether it was conveyed by a deed or any instrument 
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in writing, I don’t know anything more about the 
deed than I took the inventory. There was the value 
of the property, the horses and the stock and the mill, 
the timber on hand, and everything was down there 
on the ground. I don’t know of the entry, if any, 
that was made in the books of the Missoula Mercan- 
tile Company leading to the transfer of the Ham- 
mond Mill from Fred Hammond to George W. Fen- 
wick. You will have to ask the Mercantile Com- 
pany. 

Q. Do you know of any that was made in the books 
of the Montana Improvement Company ? 

A. There must have been an entry there because 
we sold the property. 

Q. I mean from Hammond; when the transfer was 
made from Fred Hammond to George W. Fenwick, 
was there any record made of it in the books of the 
Montana Improvement Company ? 

A. No, sir; why should there be? It was between 
them two. 

Q. I am asking you if there was? 

A. I couldn’t say; I didn’t keep the books. 

Q. Do you know where Fenwick received or pro- 
cured [209] the purchase price that he paid to 
Hammond for the mill? 

A. If you were in this country at that time, vou 
would find there was no money in this country, everv- 
thing was done on jawbone. 

Q. I want to know what sort of an entry was made, 
or what sort of consideration was given? 

A. Well, now, for value received, I suppose so, I 
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don’t know. I made the inventory of it. I went up 
and took an inventory of the stock on hand, all the 
plant; there was so much value in black and white, 
and they agreed among themselves. 

(Witness Continuing:) I cannot recall from 
memory what purchase price was paid. I don’t 
know; nor can I recall how the price agreed upon 
was paid; I know Hammond went out and Fenwick 
came in and Fenwick was it. 

Q. Do you want to be understood now to say that 
there was no timber received by the Montana Im- 
provement Company from the Fenwick Mill after 
these suits were brought against the Montana Im- 
provement Company ? 

A. That I couldn’t say. I know that we stopped, 
and my orders were this: to go and sell out and clean 
up and I went out and sold and cleaned up. I was 
away. I sold the yard in Spokane. 

(Witness Continuing:) I don’t know whether 
there was any lumber delivered by Fenwick to the 
Montana Improvement Company after its suit; 
there was no lumber delivered by Fenwick to the 
Blackfoot Milling and Manufacturing Company. 
This morning I made the statement that business 
was done there, [210] but recollect this: I know 
there was positive orders given, on account of these 
suits, that no lumber should be bought from mills 
that cut on unsurveyed land. And we complied with 
the law. 
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Tuesday, January 21, 1913. 


[Deposition of Thomas G. Hathaway, for Plaintiff 
(Recalled). ] 

The deposition of THOMAS G. HATHAWAY, a 
witness recalled and sworn on behalf of the plaintiff, 
was offered and read in evidence by the plaintiff, as 
follows: 

Direct Examination. 

I am the same Thomas G. Hathaway who was 
sworn and testified in this case on the part of the 
plaintiff before A. A. Pelletier, a notary public at 
Missoula, Montana, on August 6, 1912. Since I tes- 
tified before, I have stated to you that I desired to 
correct my testimony in one particular. This was 
in reference to who instructed me to take the inven- 
tory made by me at the time of the sale of the Bonita 
Mill from Fred Hammond to George W. Fenwick. 
When I was asked the last time when I testified, I 
said I got my instructions from F. A. Hammond. LI 
find after thinking it all over that I was wrong. The 
facts are these: Fred A. Hammond spoke to me. I 
had met him sometime—asked him how things were 
going along. He seemed to be worried, when he said 
he wished he was back to Spokane and told me about 
the troubles he had at the mill. I had heard of their 
troubles outside, of the troubles he told me about, 
and afterwards when I met Mr. A. B. Hammond, IL 
told him about Fred and about the trouble, A. B. 
Hammond said that Fred was to blame himself for 
most of his trouble; he intimated that he should be 
satisfied and that he himself was the cause of his 
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troubles. Well, then, nothing was done at that time, 
and then I thought it had been from him that I got 
the instructions from. I could not satisfy [211] 
myself afterwards that I got it from F. A. Ham- 
mond, and then it came to me, something that came 
up, that I know that I could not have gotten it from 
Hammond, because about that time George W. Fen- 
wick and. F. A. Hammond were not very good 
friends, that is, F. A. Hammond thought he had a 
grievance against him; I knew he could not have 
spoken to Fenwick about the sale; then JI recollected, 
I knew then my instructions must have come from 
A. B. Hammond, because I was at that time working 
under him and he was my boss, and I know that he 
had instructed me, but I cannot remember. It is 
just like this, he can himself tell if that is so or not. 
I am positive in my own mind that they were not 
from Fred Hammond, and I wanted my testimony 
changed because it troubled me. J went and seen 
this gentleman (Mr. Hall), and I told him I thought 
that was a mistake. And I want my testimony cor- 
rected. Here is the fact: Fred Hammond when he 
met me seemed to be worried. I had heard of some 
trouble occurring up there at that mill other than 
what he told me; he did not speak about this trouble, 
but it was well known, J found out by A. B. Ham- 
mond afterwards when I went to see A. B. Ham- 
mond. He said Fred was really to blame. The 
trouble was this, J do not care to say about it, but 
here is the facts. It was a case of ill-feeling between 
Fred Hammond and Mr. Fenwick. It was a per- 
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sonal trouble and does not relate to this case at all, 
but it was the cause of his selling out and it was the 
cause of some of his feeling at Fenwick. I know 
from that that he did not make the deal with Fen- 
wick. I am positive when I spoke to Mr. A. B. 
Hammond, he said Fred was to blame, and at that 
time nothing was done. Afterwards I got my in- 
structions and I went up to the mill, and I met up 
there Mr. Fenwick, and we [212] went over the 
stock carefully and Mr. Fenwick and Mr. Hammond 
then agreed on prices, and Mr. Fred Hammond I 
remember was glad to get out at the time, although 
he did not get a very big price. I am therefore posi- 
tive that instructions to take the inventory of the 
Bonita Mill preparatory to negotiating the trade be- 
tween Fred A. Hammond and George W. Fenwick 
eame from A. B. Hammond. I don’t know exactly 
the financial condition of George W. Fenwick at 
that time; I did not think he was very well off. As 
to how long Mr. Fenwick had been in the employ of 
the Hammond people prior to the time he bought the 
mill from Fred A. Hammond, my recollection is he 
came out after the railroad came in, that would be in 
83; it was in ’83 and he was located on what is now 
ealled Clinton and was then called Wallace, and had 
charge of a lot of lumber yards, that is, he was ship- 
ping a lot of lumber that was owned there by the 
Montana Improvement Company. That was his 
first business. I would say he was acting as ship- 
ping clerk. Before this occupation, prior to the 
time he came to Montana he was a teacher in the 


The United States of America. 239 


(Deposition of Thomas G. Hathaway.) 

high school in Fredericton, New Brunswick. As to 
whether he had any property to any extent in New 
Brunswick or in the state of Montana, prior to the 
purchase of the mill at Bonita, I don’t know, I never 
asked him. As to the instructions or directions I 
received under which I went back to Minnesota and 
employed men to come to Montana—I was working 
for the Montana Improvement Company, and re- 
ceived wages from that Company, I know up until 
87, and I think I went back in ’86 and my boss was 
A. B. Hammond. I went back twice and I am not 
exactly sure whether it was in ’86 or “7 [ went back 
the first time; I went back once, and if I remember 
right, went back again and got a whole lot of men. I[ 
know A. B. Hammond sent me back the first time, 
and I [213] guess the second time, for all that, but 
I think it was in ’86 and ’87—I know I went twice. 
I know the first time A. B. Hammond gave me the 
instructions to go back for these men. The second 
time I do not recall. The first time I remember dis- 
tinctly; he told me—well, men were scarce in the 
country and the mills were short and they were 
pretty independent and pretty hard to keep and I 
went back there. JI remember distinctly of getting 
a letter—there was some parties back there—to help 
me out and I went back there and hired the men at a 
place called Stillwater, Minneapolis and St. Paul 
and up in Duluth. The first lot of men that came 
out went to work for a man by the name of Haycock. 
He had a mill up here near the Marshall Grade, and 
when the men came, there had been a strike there and 
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the men went to this Haycock Mill, the first batch of 
men. I guess afterwards some of the men went to 
Bonner or the Bonita Mill—the first batch went to 
Haycock Mill. I think my services as salesman and 
general manager for the Montana Improvement 
Company ceased in 1887. I could not say whether 
I sold any lumber for the Montana Improvement 
Company after 1887. The reason I say ’87 is be- 
cause in ’87 the Bitter Root branch was built, and I 
was employed on that end. I was keeping books also 
for the Drummond road, and afterwards, when they 
extended the Bitter Root branch, I had a contract 
and I think that was in 1887. I never sold any lum- 
ber for the Missoula Mercantile Company. The 
Missoula Mercantile Company, to my knowledge, 
never owned—they used to sometimes considerably 
back mills for the sake of trade. As to the financing 
of George W. Fenwick by the Missoula Mercantile 
Company, in his operations of the Bonita Mill, it is 
my belief that Fenwick paid his men and got his 
supplies from the Missoula Mercantile Company; 
[214] had an account with them. I don’t know, of 
my own knowledge whether or not A. B. Hammond 
and Henry Hammond supervised or controlled the 
operations of the Bonita Mill while it was owned by 
George W. Fenwick. I believe that A. B. Ham- 
mond wanted to help his relatives and that certainly 
when Fenwick was there whatever Fenwick would 
make, it would be a pleasure to him. That is my 
honest, candid conviction—further I don’t know. I 
‘don’t hardly think A. B. Hammond was advising, 
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superintending and directing the operations of the 
Bonita Mill when it was owned by Fenwick. I don’t 
know about it. I don’t think so. I think that he 
wanted Fenwick to do well and I think he wanted 
Fenwick to buy it, as far as that is concerned, I 
think he wanted Fenwick to make something—it was 
always his way of doing business, to put his relatives 
in and give them positions where he could assist 
them in any way he could. I naturally suppose he 
did that to Fenwick in this case. I think really he 
helped Fenwick to acquire that mill. Fenwick can 
tell you about that better than I can. 


Cross-examination. 

As far as I know, Mr. Fenwick ran his own mill. 
I never was there very often. I know he had lots 
of grief. The Haycock Mill I have spoken of, was 
not situated on the Blackfoot River, it was three 
miles east of Missoula, where the brick yard is now. 
A man by the name of Haycock had it; it was on the 
Hellgate River, below the mouth of the Blackfoot 
River; no logs came down the Blackfoot for that 
mill. That mill was not connected with the Montana 
Improvement Company, or any of the other corpora- 
tions. About my going Hast and getting men to 
come out here and work, I [215] know it was a 
proposition necessary for the good development of 
this country. Men were scarce and lumber was low — 
and it was hard to keep them and I was sent East. 
I got my first lot of men in Minneapolis. I brought 
out, I guess, almost pretty nearly three hundred men 
both trips. Lots of these men found employment in 
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other places besides Bonita and Bonner Mills and 
logging camps connected with them. Some found 
employment in the store, but the main body of men 
I sent were lumbermen, lumber-jacks, good timber 
men. I am almost positive that A. B. Hammond 
sent me to make the inventory and transfer from 
Fred A. Hammond to George W. Fenwick of the 
Bonita Mill property. That is one thing A. B. Ham- 
mond can tell you himself, if he says it ain’t so, you 
can take his word for it. I am positive they ema- 
nated from that office, from him. I told Mr. Hall that 
I wanted to be put on the stand to correct that part 
of my evidence, because I now think it was incorrect. 

Q. Would you not like also to correct vour evi- 
dence in this particular: Don’t you know it to be a 
fact that when Fred A. Hammond took over the 
Bonita Mill from the Montana Improvement Com- 
pany, he sold whatever lumber he manufactured 
there himself and not through any other company, 
firm or organization ? 

A. But that is a long time ago. I cannot remem- 
ber. I find I made a misstatement the other day. 
IT am positive in my own mind that Fred Hammond 
could not have sold any of the lumber manufactured 
by him to the Montana Improvement Company. I 
remember now, it comes back to me, that our orders 
were to close out all this business. That is one rea- 
son why the mills—I think were sold to Fred and the 
[216] Company got clear of it. I was sent myself, 
also, to these yards down in that country, down in 
Washington, to clean up all the property I could 
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there, and I am positive that Mr. Fred Hammond 
sold none of his lumber to the Montana Improve- 
ment Company. It sold nothing but our own lum- 
ber. 

Q. In reference to Mr. George W. Fenwick, are 
you not also positive that while he was operating the 
Bonita Mill that he sold his own lumber? 

A. I know, yes—I did not know the other day, but 
it is twenty-six years ago, and I cannot remember; 
this I recalled afterwards. I did not recall it until 
I was told by Henry Hammond, then I recalled it. 
It came back to me again, and I remembered, but I 
cannot retain that length of time. I haven’t a good 
memory anyway. [217] 

[Deposition of Thomas Welch, for Plaintiff. ] 

The deposition of THOMAS WELCH, a witness 
called and sworn on behalf of the plaintiff, was of- 
fered and read in evidence by the plaintiff, as fol- 
lows: 

Direct Examination. 

I reside at Hamilton, Montana: I think I am 57 
years old. By occupation I am now a gardener. I 
was once engaged in cutting or hauling timber in the 
vicinitv of the Bonita Mill. I was first employed 
there I think it was about the latter part of April, 
or first of May, 1886. The way I came to be em- 
ployed in that work was this: I think there were 
four or five of us came in here from the east and we 
were sent up there by Mr. A. B. Hammond. Mr. 
Hammond said for us to go up there. He did not 
know whether we would be needed or not, but to go 
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up there and see Fred Hammond. So we went up 
and Fred Hammond employed me. He employed 
me to work on the slip putting up logs into the miil. 
I continued at that work until they shut down for 
that log war; I guess it was some time in October of 
that same year, 1886, that the log war occurred. By 
the log war I mean that two parties got striving there 
to see who would get the logs. I understood the 
Hammond Company was one of those parties and 
Joe Irvin the other. I never at any time after I 
went to work at Bonita had any conversation with 
A. B. Hammond in regard to work. I received my 
instructions and directions from Fred Hammond 
while he was there. After I quit working in the 
mill we went to work up in the timber, up in the log 
war. All I know as to the description of the land 
over which they were warring at that time is that 
it was called Gulch. I think I was engaged in cut- 
ting and hauling logs out in the Cramer Gulch 
until February some time. At the time I was 
working there in the Cramer Gulch Joe Irvin placed 
a mill in there, that was my understanding it was 
Joe Irvin. With reference [218] to the Cramer 
Gulch, the Irvin mill was located on the right hand 
or main branch we called it of the Cramer Creek, 
maybe 60 or 30 or 40 rods probably above the forks 
of the creek. One branch went to the left and the 
main branch as we called it went to the right. Where 
the Cramer ranch house was I was familiar with its 
location. We used to call it the old Newman place 
or Cramer. I should say that the Irvin mill was 
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situated over a mile above the Newman or Cramer 
ranch house. I couldn’t give you any estimate at 
this time of about the number of feet of log measure 
that I took out of the Cramer Gulch. 

Q. Did the Irvin people,—or which direction from 
the Irvin mill were the logs taken that were sawed at 
the Irvin sawmill? 

A. Well, they were to the right of the mill going 
up the creek; the creek runs like this and the mill 
sets here. It was up to the right the principal part 
of it, and on the bottom below the mill, below the 
forks of the creek some were taken out. 

Q. Who took from the forks of the creek down? 
Who took the principal part of the timber that was 
cut off Cramer Gulch? 

A. I believe it was the Hammond Company. 

@. Who do you mean by the Hammond Company ? 

A. Well, it was one time—I believe it was the Mon- 
tana Improvement Company and then it changed 
to Eddy-Hammond three or four different titles. 

(Witness Continuing:) Some of the logs that 
were cut south of the Irvin mill went to the Irvin 
mill and some of them came down to the Bonita mill. 
[219] I presume Fenwick was my immediate fore- 
man when I did the cutting there in Cramer Gulch. 
The Irvin mill was also known as the Thompson mill. 
After we finished cutting in the Cramer Gulch J was 
sent to Bearmouth with a team in February of that 
year—sent to work at Little Mill up in there back of 
Bearmouth. At one time I cut timber out of the 
first gulch that lies east of Cramer Gulch. It must 
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have been in the fall of ’87 that I logged out of there 
and the logs went to the Bonita mill which was then 
in charge of George W. Fenwick. I cut timber off 
lands adjacent to where the Fenwick mill was located 
south and west of the river. JI was familiar with the 
gulch called Welsh Gulch or Gillespie Gulch. I 
presume they were one and the same. It must have 
been in ’88 that I cut out of the Welsh Guleh and 
these logs went to the Bonita mill as far as I know. 
I had a verbal contract with these people to cut tim- 
ber; that agreement was with George Fenwick and 
under that agreement I cut south and west from the 
mill and likewise in that first canyon east of Cramer. 

Q. Were you familiar during the years ’87 and ’88 
when you were working there with the prices that 
were paid for delivering those logs at the mill? 

A. Well, there was a stated price for the delivery 
at the mill. 

(Witness Continuing:) The price was $5.00 per 
thousand. I was not familiar with the market value 
of the lumber after it was sawed. Under my agree- 
ment with Fenwick we got $5.00 per thousand at the 
mill, and there was two or three different prices for 
skid logs at the mill. There were two or three [ 
think there were three or four prices according to the 
distance. I think one was as low as $2.75. [220] 
I couldn’t be certain but I think it ranged from 
$2.75 to $4.00. 

Cross-examination. 
Q. The country as to which you testified has been 


The United States of America. 24 


(Deposition of Thomas Welch.) 
largely denuded cut over and timber has been taken 
away has it not? 

A. Every place that we went there somebody had 
been there ahead of us cutting timber, roads, and 
stumps, logs—somebody there ahead of us. I would 
find it a difficult matter at this time to designate 
any particular acreage or area over which the people 
I worked for had cut. I wouldn’t be safe in that. 
I couldn’t designate any block of ground anywhere 
that was cut over by the people I was working for; 
IT am just giving you the principal points where we 
worked, gulches. Nor can I be certain as to the 
locality which was cut by one mill as compared with 
the locality which was cut by another mill at that 
time. J couldn’t unless I was on the ground and I 
have not been over the ground recently—not since 
I was there in 1894. Not for any search or anything 
of that kind. I might have accidentally been over it 
but I cannot recall being over it. I think it was 
April, 1886, that I first went up there. I am sure 
Fred Hammond was there at that time. Mr. Fen- 
wick was not there when I went there first. I think 
he arrived there about the middle of August. J am 
sure that Fred was there on the 4th of July and I 
think he had charge of the 4th of July celebration. 
We had a dance the 4th of July; I remember Fred 
was there; I think he was in charge of that mill. I 
remember Kenneth Ross being there while I was 
there—he was not working there though when I went 
there in April the man in charge of the woods was 
I think Bill Harley he had charge of one camp up 
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the river, and on Cramer Creek I understood that 
had been run by Ross, but it was broke up, [221] 
that camp was not running; that had been run by 
Ross the winter previous. IJ never had any conversa- 
tion with A. B. Hammond except the original con- 
versation which resulted in my looking for employ- 
ment up at Bonita—that is to say not any more than 
to pass the time of day when I would come down 
here sometimes. At this date I couldn’t state how 
far I did cutting up Welsh Gulch; it might have 
been over a mile, it might have been nearly two miles 
but I couldn’t place it; I should say it was in the 
neighborhood of two miles somewhere there around 
about. It was in the fall of ’87 somewhere around 
there that I made this contract with Mr. Fenwick. 
They had the logs left from the log war which was 
brought from the divide between the Cramer Gulch 
and this Little Gulch east of the Cramer Gulch, some 
old logs that was brought there and couldn’t be 
brought over to Cramer and was brought and landed 
on the top of the divide between those two benches. 
There were not very many but there was quite a few 
and he and I talked about me going in there and get- 
ting those logs out of there. Under the terms of 
the agreement he was to give me $2.00 a thousand - 
for bringing those old logs down to the foot of the 
hill where they could get them with trucks. I did 
not have to load them on trucks. He took them. I 
put them at the bottom of the hill. That was the 
only contract or arrangement I had with Mr. Fen- 
wick except that we were then to go on and clean the 
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ground. I have testified something about $5.00 a 
thousand being paid for delivering logs to the mill. 
I got paid this from Mr. Fenwick. 

Q. Was that another contract then? 

A. That was according to the amount of work you 
put on the logs. If you delivered them to the mill 
you got $5.00; if you put them down at the foot of 
the hill that was as low as [222] $2.75 for new 
timber. 

(Witness Continuing:) I am now giving you the 
the price that was included in that one contract 
which I had with Mr. Fenwick. There were special 
prices for the different amount of work that you did 
on the timber and I did take some down to the mill 
itself and was paid $5.00. 


Redirect Examination. 

I was not familiar with what it would cost to saw 
the logs. As to the date when the Fenwick mill shut 
down I haven’t got it. I would say at random it 
was sometime before the Pullman Strike and the 
Coxey Army. If the Pullman Strike was in 1894 
then the mill was closed down before that. I know 
I was there watching the mill when the Coxey people 
went there; nothing doing there then; the mill was 
vacant and silent and this also was the case in the 
Pullman Strike. 
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The deposition of GUST MOSER, a witness called 
and sworn on behalf of the plaintiff, was offered and 
read in evidence by the plaintiff, as follows: 


Direct Examination. 

I reside at Saltese. By occupation I am an at- 
torney at law. I have lived about thirty-one years 
in the State of Montana. I was at one time em- 
ployed by the Missoula Mercantile Company. I 
first went to work for them in 1887 as credit clerk 
and then about 1889 I was made secretary and also 
eredit clerk of the corporation known as the Mis- 
soula Mercantile Company. When my first employ- 
ment began the firm of Eddy-Hammond & Co. had 
passed out of existence. As secretary and credit 
man of the Missoula Mercantile Co. I had charge of 
the books of the company and looked after the col- 
lections and after their stock books. [223] A. B. 
Hammond was in immediate charge of the business. 
I received my instructions and directions from him 
and Mr. McLeod, the manager. I was acquainted 
with George W. Fenwick in 1887. At that time I 
think he was running a small! mill at Bonita. I can- 
not say whether or not A. B. Hammond had any 
interest in the sawmill that Fenwick was running 
at Bonita. My company carried an account with 
Fenwick at that time. JI suppose the account be- 
tween the Missoula Mercantile Co. and Fenwick was 
opened and carried at the suggestion of Mr. Fen- 
wick or Mr. McLeod. I couldn’t say which one. I 
could not say whether the Missoula Mercantile Com- 
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pany received from the mill at Bonita and from Mr. 
Fenwick any of the lumber that was being manu- 
factured during the years ’87, ’88, ’°89 and ’90. Mr. 
Hammond had an interest in the Missoula Mercan- 
tile Co. from ’87 onward. I never was connected 
with the Montana Improvement Co. I was con- 
nected with a company known as the Blackfoot Mill- 
ing & Manufacturing Co. My connection with that 
company commenced about 1889 I should judge. I 
was secretary, that is a nominal secretary, I would 
say; kept the stock books down here in Missoula 
and service of papers was made on me. 

Q. Were you familiar with the transaction or 
transactions by which the Blackfoot Milling & Manu- 
facturing Co. acquired any property or interest from 
the Montana Improvement Co., if it did acquire any 
property or interest ? 

A. No, sir. To my knowledge and belief the as- 
sets of the Montana Improvement Co. were turned 
over to the Big Blackfoot Milling & Manufacturing 
Co. but the books were all kept at Bonner, that is all 
transactions, and I knew nothing about it. 

Q. Do you know what assets the Montana Im- 
provement [224] Co. had that were turned over to 
the Big Blackfoot Milling & Manufacturing Co.? 

A. I couldn’t say now. That was a good many 
years ago. I think they had some lumber and they 
possibly might have had a mill or two but I couldn’t 
say, I knew nothing about these transactions. 

Q. Who was in charge of the business of the Big 
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Blackfoot Milling & Manufacturing Co. after it came 
into existence? 

A. W. H. Hammond was the General Superin- 
tendent and Manager: A. B. Hammond was the 
President. 

Q. Did you ever at any time hear Mr. A. B. Ham- 
mond give any directions and orders in regard to 
conducting of the business of the Blackfoot Milling 
& Manufacturing Co.? 

A. I have heard him talk to Henry Hammond 
about the price of lumber and the price that they 
should pay for the cutting of logs and things of that 
kind but I couldn’t say what the prices were that 
were set but I know that they talked it over right 
in the Missoula Mercantile Co.’s office every time that 
Henry Hammond came down. 

(Witness Continuing:) I never heard any con- 
versation between W. H. or Henry Hammond and 
A. B. Hammond in regard to the source from which 
they were obtaining that timber. I was the nominal 
secretary of the Big Blackfoot Milling Co. I never 
received any salary for it. I remember that there 
was a transfer of the property and holdings of the 
Blackfoot Milling & Manufacturing Co. to the Big 
Blackfoot Milling Co. The transfers were made by 
Mr. Thomas Marshall, the attorney, and I couldn’t 
say just what the transfer was. I cannot recall the 
consideration that was given the Blackfoot [225] 
Milling & Manufacturing Co. for the transfer of its 
holdings and property to the Big Blackfoot Milling 
Co. It seems to me that it was about $600,000, but 
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whether that is the exact amount of the capitaliza- 
tion or not I cannot state. As to whether I know 
how that consideration was paid, I expect it was 
simply a transfer of stocks from the new company 
for surrendering the stock of the old one, that is my 
recollection. I don’t know who owned and oper- 
ated the Bonner Mill in 1886 but in 1887 my recol- 
lection is that it was the Big Blackfoot Milling & 
Manufacturing Co. I did not ever know of the 
Blackfoot Milling & Manufacturing Co. handling 
any of the product that came from the Fenwick Mull 
at Bonner. I have no knowledge whatever of the 
lands from which any of the Hammond interests cut 
timber during the time they were operating. I can 
name a few of the stockholders in the Montana Im- 
provement Co., namely BE. L. Bonner, R. A. Eddy, 
A. B. Hammond and a man by the name of Robinson. 
JI was never employed by the Montana Improvement 
Co. 

Cross-examination. 

There might have been other stockholders in the 
Montana Improvement Co. but the names given are 
the only owners I now recall. I remember that A. B. 
Hammond went to the coast and also went to Hurope 
in ’92 and went into that Astoria deal in Oregon. 
We didn’t see much of him after 1892—we saw very 
little of him. As to how much we saw of him be- 
tween ‘89 and ’92 I couldn’t say positively, but I do 
know that after 1892 we saw very little of him; he 
went to Europe and did not get back until along in 
October and then he got interested in that Astoria 
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deal and then down on the coast; he was away most 


of the time, of course, he made frequent visits to 
Missoula. [226] 


Redirect Examination. 
He certainly kept in touch with the business at 
that time. 


[Deposition of Robert L. Harper, for Plaintiff. ] 

The deposition of ROBERT L. HARPER, a wit- 
ness called and sworn on behalf of the plaintiff, was 
offered and read in evidence by the plaintiff, as fol- 
lows: 

Direct Examination. 

I reside at Hamilton. My occupation is lumber- 
ing—a sawmill. JI cut and manufacture it. I have 
resided in the State of Montana since February, 1888. 
I first got acquainted with George W. Fenwick when 
I came to his plant in February, 1888, that is where 
I worked when I came to Montana. It was at the 
Bonita Mill. At a later date I had a verbal agree- 
ment for cutting and hauling logs with Mr. Fenwick. 
He told me he would give me so much for such logs 
if I would get them down off the hill where he could 
get to truck them. ‘T’o the best of my recollection, 
it was in November, ’88, I had this contract with 
Mr. Fenwick, and I probably commenced work un- 
der it the first of December. I think it was $4.00 
I was to receive for hauling the logs and putting 
them where he could get the trucker. My work in- 
cluded both the cutting and the skidding of them. I 
am not familiar with the section lines and the sec- 
tions as surveyed out by the Government in the 
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vicinity where I cut, but I am practically, not extra 
good, I think I know the local names applied to the 
gulches where I cut. The first cutting I did was 
in Little Gulch, between the Strong Gulch and the 
Cramer Gulch. At that time it was known as the 
Welsh Gulch. Welch hada camp onit. That gulch 
was on the north side of the Hellgate River—it would 
be east up the river from the [227] Welsh Gulch 
and on the north side of the river. The Cramer 
Gulch would be a little west of the gulch I was in. 
It was the first gulch east of the Cramer Gulch. I 
do not remember exactly how many logs I cut off 
and skidded out of that gulch, but I think it was 
somewhere between three and four hundred thou- 
sand. I am not positively sure, but it was some- 
where in the neighborhood of that. My cutting ex- 
tended a mile or a mile and a quarter from the river, 
or such matter as that; we fetched the logs between 
a half and three-quarters of a mile and then they 
trucked them, I expect, about half a mile. These 
logs were ultimately put into the river and went to 
the Bonita Mill. J am familiar with the place where 
Mr. W. K. Will’s house is now situated. I cut a 
few logs in that vicinity, probably 100,000, or there- 
abouts, for Fenwick. I think it was in the neighbor- 
hood of 80,000 in that gulch that somebody had cut. 
I was told that Rich and McIntosh had cut them, and 
I put them down on the bank of the river. There 
was not in my time any particular local name given 
to that area where Will’s house is situated. I don’t 
know what section it was on. I received $4.75 for 
putting these logs cut in the vicinity of Will’s house 
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on the bank of the river. I cut west of the Will’s 
house, probably a quarter of a mile, maybe a little 
better, not much over a quarter, I don’t think, for 
I just went up the hill; I didn’t have no sleigh or 
truck. I just snaked them down. I didn’t go very 
far. I was cutting a little east of the Will’s house; 
it was probably a quarter of a mile east, not more 
than a quarter, along where Will’s house is now, | 
practically the hill back of the mountains. I was 
only in the one place; I just put them all on the one 
place; there was only just one gulch that they came 
out of. [228] There had been some timber cut 
there prior to the time that I was cutting; the fel- 
lows that cut this 80,000 or so that was left in the 
gulch had put some in, I don’t know how much. 
They were cut the year before. J determined that 
they had been cut the year before by the way they 
looked, they were not very old logs, you could tell, 
the bark was still on them. There were no other 
places that I cut in the vicinity for Fenwick. I cut 
about 100,000 beside the old logs that was cut—prob- 
ably 80,000, or thereabouts, in the vicinity of the 
Will’s house, I don’t recollect it just exactly. The 
amount that I cut and the amount that I skidded out 
of there was somewhere about 180,000. I was paid 
for my contracts there by Mr. Fenwick giving me a 
check, what we called at that time, a check on the 
Missoula Mercantile Company, and that was paid in 
cash, or in goods, by the Missoula Mercantile Com- 
pany, accordingly if you had bought any goods be- 
forehand, it was held out of you and the balance was 
paid in money. 


